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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 14,512) 


In re FITCHETT BROTHERS, INC. AMA Docket No. M 2-87. De- 
cided April 5, 1972. 


Certification to Judicial Officer 
Granting motion for direct review by Judicial Officer 
Eliminating hearing examiner’s report 


John B. Carroll, Syracuse, N.Y., for petitioner. 
Dennis Becker for respondent. 


Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a proceeding under section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). A hearing has been 
held upon petitioner’s allegations involving several complaints 
of invalidities in connection with Order No. 2 (7 CFR Part 1002) 
regulating the handling of milk in the New York-New Jersey 
marketing area. 

Following the hearing before Hearing Examiner Herbert L. 
Perlman, petitioner filed a motion for a direct review by the 
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Judicial Officer to expedite disposition of the proceeding. Respond- 
ent filed opposition to the motion. 


The hearing examiner certified the motion for decision by the 
Judicial Officer. 


Ordinarily we would prefer to have recommendations from a 
hearing examiner before having to make a final decision. Here, 
however, issues of credibility of witnesses do not seem present 
and the hearing examiner is about to transfer to another Federal 
agency raising questions as to whether or not he could get out his 
recommendations before leaving. 


Accordingly, the motion is granted to the extent that a hearing 
examiner’s report is eliminated. Petitioner also asks that respond- 
ent be required to file its brief first or to supply petitioner with 
citations to voluminous promulgation or amendment transcripts 
of hearings upon which respondent relies. We think this inappro- 
priate. Petitioner has the burden of proof and the burden of 
going forward and shall file its brief by May 2, 1972. Respondent 
will file its brief by May 23, 1972, and petitioner may file a reply 
brief by June 5, 1972. Petitioner will have an opportunity in its 
reply brief to challenge respondent’s case with respect to support- 
ing evidence in the promulgation or amendment hearings. 


(No. 14,513) 


In re T. J. CUNEO. AMA Docket No. F&V 993-1. Decided April 5, 
1972. 


Withdrawal of petition 


Decisio nby Thomas J. Flavin, Judicial Officer 


WITHDRAWAL OF PETITION 


Petitioner in this proceeding under section 8c (15) (A) of the 
Agricultural Adjustment Act (1933) as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), requests withdrawal 
of its petition. Respondent does not object. Accordingly, the 
petition is considered withdrawn. 
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(No. 14,514) 


In re WILLIAM W. GRAFF. AMA Docket No. M 184-2. Decided 
April 18, 1972. 


Dismissal—Stipulation of parties 


Nelson, Hoskin, Groves & Prinster, Grand Junction, Colo., for petitioner. 
John Sandor for respondent, 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner has consented to 
respondent’s motion to dismiss without prejudice. Accordingly, 
the petition is dismissed without prejudice. 
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(No. 14,515) 


In re SY B. GAIBER & Co., Sy B. GAIBER, and MICHAEL R. HEMPEL. 
CEA Docket No. 165. Decided April 12, 1972. 


Financial requirements—False reports—Denial of trading 
privileges for two years 


Respondents are prohibited from trading on all the contract markets for 
a period of two years for violations of the act and the regulations in 
failing to meet minimum financial requirements and making false 


reports, etc. 


Earl L. Saunders for Commodity Exchange Authority. 
Emanuel Gordon, Chicago, Ill., for respondents. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1, 1970 ed.). The respondents did not except to 
the Recommended Decision, and the complainant excepted only 
as to the recommended sanction. In these circumstances, and 
after consideration of the entire record, the first 36 pages of the 
Recommended Decision are adopted as the final decision herein, 
followed by the Judicial Officer’s additional conclusions and order. 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1, 1970 ed.), hereinafter sometimes 


oO = Ss Ww /™ 


SY B. GAIBER & CO. 475 
Cite as 31 A.D. 474 


referred to as the Act, instituted by a complaint and notice of 
hearing issued by the Assistant Secretary of Agriculture and filed 
herein on February 12, 1970. The Respondents are Sy B. Gaiber 
& Co., a partnership, and the two partners in the firm, Sy B. 
Gaiber and Michael R. Hempel. 


The complaint charges the Respondents with having willfully 
violated Sections 4f and 6(b) of the Act and Sections 1.17 and 
1.35 of the Regulations issued thereunder (17 CFR §§ 1.17 and 
1.35). It is alleged that Respondents lacked approximately $9,000 
on March 31, 1969, $28,000 on June 30, 1969, and $55,000 on 
August 4, 1969, of having enough funds to meet the minimum 
financial requirements and it is further alleged that in response 
to inquiries of the Commodity Exchange Authority as to the Re- 
spondent partnership’s financial condition, the Respondents know- 
ingly made false and misleading statements and submitted false 
and misleading reports to the Authority with respect to the source 
of $27,000 that had been deposited during June 1969, in the 
general funds bank account of the Respondent partnership. 


On March 24, 1970, the respondents filed an answer in response 
to the complaint wherein they denied any willful or intentional 
violation of the Act or the Regulations by reason of the matters 
alleged. Specifically, paragraph I‘ of the complaint was admitted 
and, by way of further answer, the Respondents stated: 


“* * * that the individuals named and the partnership are 
not now nor have they been since October 31, 1969, acting in 
the capacity of a futures commission merchant under or sub- 
ject to the Commodity Exchange Act, nor are said individuals 
or the partnership presently engaged, or have they been so 
engaged since October 31, 1969, in trading in commodities 
for future delivery, for the accounts of customers, holding 
for such customers sums of money, representing the deposits 


1The admissions contained in paragraph I of the complaint are to the effect: 
“Respondents Sy B. Gaiber and Michael R. Hempel, individuals, are now, and 
were at all times material to this complaint, the sole partners in an Illinois 
partnership doing business under the firm name of Sy B. Gaiber & Co., with offices 
at 848 South Dearborn Street, Chicago, Illinois 60604. At all times material 
herein up to November 4, 1969, the said partnership, acting in the capacity 
of futures commission merchant under the Commodity Dxchange Act, was engaged 
in trading in commodities for future delivery for the accounts of customers and 
holding for such customers sums of money, representing deposits of margin by 
and trading profits accruing to such customers. During the year 1969, the said 
partnership was registered as a futures commission merchant under the Commodity 
Exchange Act. In accordance with the provisions of section 4f of the said Act 
(7 U.S.C. 6f, Supp. IV, 1969) and section 1.16 of the Regulations thereunder 
(17 CFR 1.16), such registration expired on December 81, 1969, and the said 
partnership is not now so registered.” 
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of margin buy [sic] and trading profits accruing to such 
customers.” 


With respect to paragraph II of the complaint a denial was made 
and it was averred, among other things, that the Respondent, 
Sy B. Gaiber & Co., 


“* * * will affirmatively state that as of October 31, 1969, 
it had ceased all activities as a registered futures commission 
merchant and, further, does specifically state that on or about 
March 31, 1969, it was advised by representatives of the 
Commodity Exchange Authority that it had fallen below the 
minimum financial requirements commonly called ‘safety 
factor’, but that on or about April 1, 1969, it deposited suffi- 
cient funds to meet said minimum financial requirements; 
said Respondent further states that representatives of the 
Commodity Exchange Authority advised it during August of 
1969, that the Respondent failed to meet certain minimum 
financial requirements as of June 30, 1969, however, at the 
time of said advice, Respondent did, in fact, meet the mini- 
mum financial requirements and, therefore, there was nothing 
which Respondent was required to do with respect to such 
failure. * * *” 


The allegations of false statements and false reports set forth 
in paragraph III of the complaint were denied and a response was 
made that “if the statements and reports as alleged in said para- ) 
graph 3 were in fact made, they were made based upon the advice ) 
and counsel of the representatives, agents or officials of the , 
Commodity Exchange Authority,” and that Respondents acted in ) 
reliance thereon; that “at the request of the representatives, , 
agents or officials of the Commodity Exchange Authority, Re- 
spondents have obtained and previously submitted or caused to be 
submitted, to the Commodity Exchange Authority statements 
from various persons relating to the $21,000.00 [sic] * in question, 
which statements show that said funds were given to the indi- 
vidual Respondents as contributions or gifts with no expectation 
of any consideration therefor or of the repayment of said funds.” 

It is further alleged in the answer that the matters set forth 
in the complaint were moot and of no effect since Respondents 
had “ceased to act in capacity of futures commission merchants 
as of October 31, 1969, and are, therefore, not trading on or sub- 
ject to the Rules of any Commodity market nor are they engaged 


: 2 This is obviously a typographical error. Should be $27,000.00. 
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in any acts or commodities which could constitute a violation of 
the Commodity Exchange Act or the regulations pertaining there- 
to in any manner.” 


As pointed out by Complainant, the provisions of section 4f(2) 
of the Act set forth certain conditions under which the minimum 
financial requirements will be considered met where the regis- 
trant is a member of a contract market and conforms to minimum 
financial standards and related reporting requirements set by 
such contract market in its bylaws, rules, regulations or resolu- 
tions and approved by the Secretary of Agriculture as adequate 
to effectuate the purposes of the Act. In this case the Respondents 
were members only of the Chicago Open Board of Trade, which 
has submitted no minimum financial standards to the Secretary 
of Agriculture for approval. Testimony at the hearing indicates 
that the Chicago Open Board of Trade had not established mini- 
mum financial requirements which had been approved by Secre- 
tary of Agriculture as adequate to effectuate the purposes of 
section 4f of the Act. No reliance or claim has been made by 
Respondents on such provisions and, indeed, none properly could 
be made. 


An oral hearing was held at Chicago, Illinois, on April 22, 23, 
24, 28 and 29, 1970, before Dorothea A. Baker, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture. The Respondents were represented by Emanuel Gor- 
don, Esquire, Chicago, Illinois. Earl L. Saunders, Esquire, Office 
of the General Counsel, United States Department of Agricul- 
ture, appeared as counsel for the Complainant. Both sides offered 
oral and documentary evidence. The record contains 902 pages 
of oral testimony and 39 exhibits,’ many of which consist of multi- 
ple documents. In due course the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. As is herein pertinent and material, the Respondent, Sy B. 
Gaiber & Co., was an Illinois partnership composed solely of the 
individual Respondents Sy B. Gaiber and Michael R. Hempel. At 
all times material herein up to on or about October 24, 1969, the 


8 BDxhibits R-B, RC-1 and RC-2 (the originals of which were introduced at the 
hearing) were withdrawn by Respondents’ counsel for the purpose of substituting 
photostatic copies thereof; no such photostatic copies were ever received. Although 
the absence of these exhibits had no consequence on this decision, the failure of 
Respondent to honor his agreement, whereby he withdrew the original exhibits for 
the purpose of substituting true and accurate copies thereof, should preclude the 
reliance on, or use of, by Respondents of these exhibits in any further administrative 
or judicial review of this proceeding. 
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individual Respondents were members of the Chicago Open Board 
of Trade, and up to on or about October 31, 1969, the Respondent 
partnership, acting in the capacity of futures commission mer- 
chant under the Commodity Exchange Act, was engaged in trad- 
ing in commodities for future delivery for the accounts of custo- 
mers and holding for such customers sums of money, representing 
deposits of margin by and trading profits accruing to such cus- 
tomers. Throughout the year 1969, the Respondent partnership 
was registered as a futures commission merchant under the Com- 
modity Exchange Act. In accordance with the provisions of sec- 
tion 4f of the Act and the applicable regulations thereunder, such 
registration expired on December 31, 1969, and the Respondent 
partnership is no longer a registrant under the Act. 


2. The Secretary of Agriculture, pursuant to statutory author- 
ity, has issued regulations under the Act prescribing minimum 
financial requirements which must be met by registered futures 
commission merchants (Title 17, Chap. I, Sec. 1.17, Code of Fed- 
eral Regulations). 


3. Pursuant to special call of the Commodity Exchange Author- 
ity, the Respondent partnership submitted Form 1-FR, Statement 
of Financial Condition, as of March 31, 1969, which was marked 
received as of April 16, 1969, by Complainant’s employees. The 
instructions for preparing the form, and which were incorporated 
therein, set forth, among other things, 


“Note: Before completing the form it is suggested that the 
applicant or registrant review thoroughly sections 
1.10 and 1.17 of the regulations under the Commodity 
Exchange Act. Section 1.10 pertains to reporting of 
financial data and other filing requirements. Section 
1.17 contains the minimum financial requirements 
prescribed for applicants and registered futures com- 
mission merchants.” 

** * 

“Financial Statement—The financial statement must be based 

upon the applicant’s or registrant’s accounting records. All 

accounting records, schedules and other memoranda which 

support amounts shown on the financial statement must be 

retained in accordance with section 1.31 of the regulations.” 


Pursuant to requirements of the regulations, Respondent part- 
nership submitted Form 1-FR (received July 30, 1969), State- 
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ment of Financial Condition, as of June 30, 1969. The instruc- 
tions for preparing the form were similar to those set forth above. 


4. In the ordinary course of their official duties of examining 
books and records of registered futures commission merchants, 
representatives of the Commodity Exchange Authority conducted 
two audits of Respondents’ books and records as of March 31, 
1969, and June 30, 1969 and one record examination as of Au- 
gust 4, 1969. 


5. The audit investigation as of March 31, 1969 disclosed that 
the Respondent partnership failed to meet the minimum financial 
requirements in the amount of $8,927.62, and on June 13, 1969, 
such underfinanced condition of Respondent partnership was 
brought to the attention of Respondent Sy B. Gaiber. Respondent 
Gaiber indicated that under the circumstances he felt that he had 
no alternative but to deposit the necessary money so that Sy B. 
Gaiber & Co. (Respondent partnership) would meet the minimum 
financial requirements, and during a subsequent discussion with 
one of Complainant’s representatives on June 16, 1969, indicated 
that by the end of June he would have more than enough money 
deposited into the partnership so that he would have no trouble 
whatsoever meeting the financial requirements. 

6. The record evidence establishes that as of March 31, 1969, 
the Respondent partnership failed to meet the minimum financial 
requirements of section 1.17 of the regulations issued under the 
Act. 


7. On June 26 and 30, 1969, a representative of the Commodity 
Exchange Authority visited the Chicago office of Respondent 
Sy B. Gaiber & Co. for the purpose of determining whether the 
firm had acquired sufficient funds to remedy its underfinanced 
condition. On June 26, 1969, Respondent Sy B. Gaiber told such 
representative that $6,000 had been deposited into the capital 
account of the Respondent partnership on June 23, and on June 
80, 1969 Respondent Gaiber further stated that an additional 
sum of $21,000 had been deposited into such account on the same 
day, June 30. Respondent Gaiber presented to the Commodity 
Exchange Authority’s representative for his inspection, the Re- 
spondents’ records of such deposits. These consisted of the entries 
of the amounts of the deposits in the Respondent partnership’s 
general funds checkbook and two deposit slips—one dated June 
23, in the amount of $6,000, and the other dated June 30, in the 
amount of $21,000. With respect to the sources of the money 
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deposited, the two deposit slips contained notations such as “Con- 
tinental $11,000,” “Milwaukee $8,000,” and “Money order $2,000.” 
When the Commodity Exchange Authority’s representative asked 
Respondent Gaiber to explain these sources, he replied that “they 
were from outside interests,” and were “the personal contribu- 
tions cf both himself and Michael Hempel.” 


8. On July 1, 1969, the Commodity Exchange Authority’s repre- 
sentatives met with Respondent Sy B. Gaiber in a further effort 
to determine the source of the $27,000 in question. During the 
meeting on July 1, Respondent Gaiber stated that the entire 
$27,000 had been contributed by Respondent Michael R. Hempel 
and his brother William, his sister and father, and that they were 
to receive in return for their money shares of stock in Sy B. 
Gaiber & Co., Inc., a new corporation. On July 8, 1969, James J. 
McCarthy, Jr., Chief of the Registration and Audit Branch in the 
Chicago office of the Commodity Exchange Authority, told Re- 
spondent Sy B. Gaiber, with respect to the $27,000, that “if these 
funds were for shares of stock in a corporation, that they could 
not be considered as part of the capital of Sy B. Gaiber & Com- 
pany.” Respondent Gaiber replied that the $27,000 “would even- 
tually be exchanged for shares of stock in a corporation but at 
the time that the funds were obtained in June 1969, they were 
for the capital of the partnership.” Respondent Gaiber then asked 
“what proof is required by the Commodity Exchange Authority 
to show that these funds were part of the partnership’s capital 
in June of 1969,” and Mr. McCarthy replied that in his view the 
$27,000 “‘wolud have to be considered as a current liability of the 
partnership unless he (Respondent Gaiber) got written documen- 
tation from the people who had sent in these funds that the part- 
nership of Gaiber & Company had no liabilities whatsoever to 
these individuals.” It was understood by Respondent Gaiber that 
said $27,000 could not be subject to any liability on the part of 
the partnership to the depositor. 


9. On or about July 10, 1969, the Respondents submitted three 
letters to the Commodity Exchange Authority signed by Respond- 
ent Michael R. Hempel, William Hempel and Jerome P. Chernoff, 
respectively. William Hempel is the brother of Respondent 
Michael R. Hempel and was employed during 1969 as a book- 
keeper by Respondent Sy B. Gaiber & Co. Jerome P. Chernoff 
was employed during 1969 by the Respondent partnership as the 


~~ 4 During the hearing the Respondents abandoned their contention (as pled in the 
answer) that the $27,000 in question represented “contributions or gifts.” 
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manager of its branch office in Milwaukee, Wisconsin. According 
to these letters, Respondent Michael R. Hempel, William Hempel 
and Jerome P. Chernoff deposited $11,000, $10,000, and $6,000, 
respectively, with the Respondent partnership “for their capital 
account.” Each such letter was handwritten on the letterhead 
of “Sy B. Gaiber & Co.” and except for the names of the signers 
and the amounts “deposited,” the letters were identical. The let- 
ter signed by Respondent Michael R. Hempel is as follows: 


“July 10th 1969 
U.S. Department of Agriculture 
C.E.A. 
141 Jackson 
Chicago Illinois 60604 


Gentlemen: 


_ This letter will serve as my affidavit that I have deposited 
in Sy B. Gaiber & Co the amount of $11,000 for their capital 
account. Sy B. Gaiber & Co. has no obligation of repayment 
to me and I have no claim against Sy B. Gaiber & Co. now, 
or will ever make any claim against this money now or at 
any time in the future. 

/3/ MICHAEL R. HEMPEL” 


10. The Respondents’ books and records, as of June 30, 1969, 
were the subject of an audit examination in July 1969, and in the 
course of said examination, on July 22, 1969, the Commodity 
Exchange Authority’s representative learned from certain finan- 
cial data of Respondents that the $27,000 in question had been 
received from the following nine different individuals: 


Lawrence H. Hempel $2,000 
Anna Hempel 2,000 
Orthwin Gallitz 2,000 
William Hempel 3,000 
Terry Zastrow 2,000 
Jerome Chernoff 3,000 
James Boening 4,000 
Amy Boening 2,000 
Bruno Bregantini 7,000 


Michael Hempel, William Hempel and Lawrence A. Hempel 
are brothers and Anna Hempel is their mother. Orthwin 
Gallitz is William Hempel’s brother-in-law. None of the re- 
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maining persons in the group from whom the $27,000 was 
received are related to the Hempel family. 


Such information as to the source of the $27,000 was contrary to 
the three signed statements (as set forth in Finding of Fact 9) 
previously submitted to the Commodity Exchange Authority that 
the $27,000 had been deposited by Respondent Michael R. Hempel, 
William Hempel, and Jerome P. Chernoff in the respective 
amounts of $11,000, $10,000, and $6,000, “for the capital account” 
of Respondent partnership. This contradiction was brought to 
the attention of Respondent Sy B. Gaiber on the same day by 
representatives of the Commodity Exchange Authority. When 
asked to explain these discrepancies, Respondent Gaiber said that 
“‘when he had obtained the three statements for [the Commodity 
Exchange Authority] he thought that it would be easier that way, 
since all of the other individuals were either related to Michael 
or William Hempel, or were friends of Jerome Chernoff.” Re- 
spondent Gaiber said that “substatements would be obtained with- 
in a week” and asked “what should appear on these statements.” 
He was advised that employees of the Commodity Exchange Au- 
thority could not tell him what should appear on the statements, 
and, that he should consult an attorney. Respondent Gaiber had 
been advised previously that the $27,000 would have to be con- 
sidered as a current liability of the Respondent partnership unless 
documentation was received from the people who had sent in the 
funds that the Respondent partnership had no liabilities whatso- 
ever to these individuals. 


11. On or about July 27, 1969, the Respondents submitted four 
letters to the Commodity Exchange Authority. One letter was 
signed by Jessica Gallitz and Orthwin Gallitz and the other three 
letters were signed by Anna Hempel, Lawrence H. Hempel and 
William Hempel, respectively. According to these letters, Jessica 
Gallitz and Orthwin Gallitz had deposited $2,000, and Anna Hem- 
pel, Lawrence H. Hempel and William Hempel had deposited 
$2,000, $2,000, and $3,000, respectively, with Respondent Sy B. 
Gaiber & Co. “for their Capital Account.” Each such letter was 
typewritten on the letterhead of “Sy B. Gaiber & Co.” and except 
for the names of the signers and the amounts “deposited,” the 
letters were identical. The letter signed by William Hempel is as 
follows: 
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“July 25, 1969 
Mr. J. McCarthy 
c/o C.E.A. 
U.S. Department of Agriculture 
141 W. Jackson Boulevard 
Chicago, Illinois 


Dear Mr. McCarthy: 


This letter will serve as my affidavit that I have deposited 
with Sy B. Gaiber & Co. the amount of $3,000.00 for their 
Capital Account. 
Sy B. Gaiber & Co. (a partnership) has no obligations of 
repayment to me and I have no claims against Sy B. Gaiber & 
Co. This money is to be used as capital without any claims 
or liens from me. 
/3/ William Hempel 
If husband and wife, both sign.” 


12. On October 12, 1969, the Respondents submitted five addi- 
tional letters to the Commodity Exchange Authority. One letter 
bore the signatures, Brunno Bregantini and Anna Bregantini, 
and the other four letters bore the following signatures, respec- 
tively, James Boening, Amy Boening, Terry Zastrow and Jerome 
Chernoff. According to these letters, Brunno Bregantini and Anna 
Bregantini had deposited $7,000 with the Respondent partner- 
ship, and James Boening, Amy Boening, Terry Zastrow and 
Jerome Chernoff had deposited $4,000, $2,000, $2,000, and $3,000, 
respectively, with the Respondent partnership. Except for the 
signatures and the amounts “deposited,” the letters were iden- 
tical. The letter bearing the signature of James Boening is as 
follows: 

“October, 1969 

Mr. James McCarthy 

c/o Commodity Exchange Authority 

United States Department of Agriculture 

141 West Jackson Boulevard 

Chicago, Illinois 

Dear Mr. McCarthy: 

The intent of this letter is to state to you that the under- 

signed has heretofore deposited with Sy B. Gaiber & Co., a 


partnership, the sum of four thousand ($4,000.00) dollars. 
The undersigned has no claim against Sy B. Gaiber & Co. by 





Pe 
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reason of the deposit of said sum into the partnership of 
Sy B. Gaiber & Co., nor is Sy B. Gaiber & Co., a partnership, 
obligated to make a return of said sum to the undersigned in 
any manner whatsoever. 
Very truly yours, 
/s/ James Boening 
JAMES BOENING 


JB:epb” 


18. Mr. Boening, an attorney, appeared as a witness at the 
hearing and testified in substance, among other things, that with 
respect to $6,000 put up by him and his wife (of the $27,000 in 
issue), such amount was for the purchase of 2,000 shares of stock 
on June 23, 1969 (for $4,000), and, on behalf of his wife, for the 
purchase of 1,000 shares (for $2,000) on the same date. The 
$6,000 was submitted with the belief and expectation that he was 
purchasing shares of stock in a corporation, to be newly formed 
(Sy B. Gaiber & Co., Inc.). He was unaware of the existence of 
any partnership. It was not until some time later that he may 
have become aware of the partnership and the witness was defi- 
nitely under the impression that the investment he had made 
for himself and on behalf of his wife was for the purpose of 
purchasing stock in the corporation. Although Mr. Boening even- 
tually recovered $5,250 of his investment, nevertheless, this was 
achieved only after he was “pressured” into signing a release to 
the partnership. The witness’s testimony in this regard leaves 
us with no doubt that this witness had no intention of ever invest- 
ing in the Respondent partnership and that he signed the release 
to the partnership in order to “protect” his investment. The 
witness Boening and his wife are not related in any way to the 
Respondents, Gaiber and Hempel, nor to Mr. Chernoff. 


14. The evidence shows that as of June 30, 1969 and August 4, 
1969, the Respondent partnership had overstated its current assets 
by including funds in the amounts of $27,000 and $17,000 (as of 
the August 4, 1969 examination $10,000 had been transferred 
back to the corporation) received from stockholders of Sy B. 
Gaiber Co., Inc., for the purchase of stocks in the corporation, 
Sy B. Gaiber Co., Inc., and that such amounts did not represent 
gifts, contributions, or funds for which the partnership had no 
liability. 

15. The record evidence establishes that as of June 80, 1969, 
and as of August 4, 1969, the Respondent partnership failed to 
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meet the minimum financial requirements of section 1.17 of the 
regulations issued under the Act. 


PROPOSED CONCLUSIONS 


The Respondents are charged with having violated sections 4f ° 
and 6(b)* of the Commodity Exchange Act (7 U.S.C. §§ 6f and 9) 
and the regulations promulgated thereunder. 

The regulatory provisions pertaining to the minimum financial 


5 Complainant is charging Respondents with having violated paragraph (2) of sec- 
tion 4f of the Act which relates to registration of commission merchants and brokers; 
and financial requirements of futures commission merchants, and provides in pertinent 
part: 

“(2) Notwithstanding any other provisions of this chapter, no person desiring 
to register as futures commission merchant shall be so registered unless he 
meets such minimum financial requirements as the Secretary of Agriculture 
may by regulation prescribe as necessary to insure his meeting his obligation 
as a registrant, and each person so registered shall at all times continue to 
meet such prescribed minimum financial requirements: Provipgp, That such mini- 
mum financial requirements will be considered met if the applicant for registra- 
tion or registrant is a member of a contract market and conforms to minimum 
financial standards and related reporting requirements set by such contract market 
in its by-laws, rules, regulations, or resolutions and approved (sic) by the Secre- 
tary of Agriculture as adequate to effectuate the purposes of this paragraph (2). 
* © ©” (Initial emphasis added). 

Paragraph 2 was added to the Act by Public Law 90-258 (90th Cong., 2d Sess. 
H. B. 18094). 


The legislative history of this amendatory bill is found in H.R. No. 743 and S.R. 
No. 947 (90th Cong., 2d Sess.). Among other things, it gave the Secretary, for 
the first time, authority to set minimum financial requirements for persons who act 
as futures commission merchants. Under the law prior to amendment, the Secretary 
of Agriculture was required to register as a futures commission merchant any person 
who made application on the prescribed form regardless of any showing of adequate 
capital or financial responsibility. There were instances of persons registered with 
little or no capital. It was noted in the Senate Report that: 
“That danger to the public from such financial irresponsibiilty is obvious. 

The underfinanced brokerage firms have been found to be most likely to dip 

into customers’ funds or resort to sharp trading practices to bolster their money 

needs. * * © 

“Applicants who are not members of contract markets with approved standards 

will be required to meet standards established by the Secretary of Agricul- 

ture * * *” (8.R. 947) 


6“§9. Baclusion of persons from privilege of ‘contract markets’; procedure for 
exclusion ; review by court of appeals. 

“Tf the Secretary of Agriculture has reason to believe that any person (other 
than a contract market) * * * has willfully made any false or misleading state- 
ment of a material fact in any registration application or any report filed with 
the Secretary of Agriculture under this chapter, or willfully omitted to state 
in any such application or report any material fact which is required to be 
stated therein, or otherwise is violating or has violated any of the provisions 
of this chapter or of the rules, regulations, or orders of the Secretary of Agri- 
culture or the commission thereunder, he may serve upon such person a complaint 
* * © requiring such person to show cause why an order should not be made 
prohibiting him from trading on or subject to the rules of any contract market, 
and directing that all contract markets refuse all trading privileges to such person, 
until further notice of the Secretary of Agrticulture, and to show cause why the 
registration of such person, if registered as futures commission merchant, or as 
floor broker hereunder, should not be suspended or revoked * * *,.” (Hmphasis 


added) 
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requirements which were in effect during the times pertinent to 
this proceeding are set forth in section 1.17 which provides in 
pertinent part: 

“§ 1.17 Minimum financial requirements. 

“(a) Except as provided in paragraphs (b) and (c) of this 
section, no person applying for registration as futures com- 
mission merchant shall be so registered unless he has ad- 
justed working capital equal to or in excess of whichever of 
the following is greater: (1) $10,000 or (2) the sum of the 
safety factors hereinafter prescribed in this section with re- 
spect to both proprietary accounts and customers’ accounts 
plus 5 percent of the applicant’s aggregate indebtedness; and 
each person registered as futures commisison merchant shall 
at times continue to meet such financial requirements.” 


Subsection (d) of section 1.17 defines the terminology used in 
said section. Respondents are also charged with having violated 
section 1.35 of the regulations which provides in pertinent part: 


“§ 1.85 Records of cash commodity and futures transactions. 

“(a) Futures commission merchants and members of con- 
tract markets: Each futures commission merchant and each 
member of a contract market shall keep full, complete, and 
systematic records, together with all pertinent data and 
memoranda, of all transactions relating to his business of 
dealing in commodity futures and cash commodities. He shall 
retain the required records, data, and memoranda in accord- 
ance with the requirements of § 1.31, and shall produce them 
for inspection and shall furnish true and correct information 
and reports as to the contents or the meaning thereof, when 
and as requested by any authorized representative of the 
U. S. Department of Agriculture or the U. S. Department of 
Justice. * * *” (Emphasis added) 


The Complainant maintains that (1) the Respondent partner- 
ship willfully operated as a registered futures commission mer- 
chant under the Act without meeting the minimum financial re- 
quirements of the Act and of the regulations, in violation of sec- 
tion 4f(2) of the Act and section 1.17 of the regulations; (2) the 
Respondents willfully made false and misleading statements of 
material facts in reports filed with the Secretary of Agriculture 
under the Act, in violation of section 6(b) of the Act; and (3) the 
Respondents willfully furnished false and misleading informa- 
tion and reports to authorized representatives of the United States 
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Department of Agriculture as to the meaning and contents of 
the Respondents’ records of financial transactions relating to their 
business, in violation of section 1.35 of the regulations. On brief, 
the Complainant states, inter alia, “most of the material facts in 
this proceeding are not in dispute. The only real issue concerns 
the $27,000, * * *. The Respondents claim that the $27,000 was 
contributed to the Respondent partnership or deposited with it 
and was a part of its capital.” 


Basically the parties agree as to the issues in the case, namely, 
whether Respondents failed to meet prescribed minimum financial 
requirements; whether Respondents furnished true and correct 
information and reports; and, whether Respondents willfully 
made false and misleading statements to representatives of the 
Commodity Exchange Authority. On brief, Respondents further 
state, “It is obvious that the $27,000.00 referred to in the Com- 
plaint is, in fact, the main point in issue.” Among the defenses 
of the Respondents to the charges are that with respect to the 
alleged financial deficiencies on the three specified dates, the Re- 
spondents were not notified of same until a “substantial period of 
time subsequent to said dates;’” that such requirements were of 
recent origin and Respondents, like others affected, encountered 
“technical and bookkeeping problems” in conforming to the pre- 
scribed minimum financial requirements; that there was no willful 
or fraudulent intent by Respondents in the documentation sub- 
mitted to the representatives of the Commodity Exchange Au- 
thority ; and, that the Complainant’s charges are ill founded and, 
“If anything, there has been indicated irresponsible, inept and 
indecisiveness of direction by representatives of the Commodity 
Exchange Authority.” 


There is a rather voluminous record in this case consisting of 
hundreds of pages of testimony and multitudinous exhibits which 
we have reviewed and considered. Without attempting to reiter- 
ate the same in detail the following observations are made con- 
cerning what the record shows in our opinion. 

The record clearly shows that Respondents’ books and records 
were the subject of careful, thorough, and complete audit exami- 
nations as of March 31, 1969, and June 30, 1969, and of a record 
examination as of August 4, 1969. 

These examinations were done in the ordinary course of the 
Commodity Exchange Authority’s representatives’ authorities and 
duties in carrying out their responsibility to see that the provi- 
sions of the Act are complied with. To a substantial extent, the 
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provisions of the Act, of which Respondents have been charged 
with violating, are designed for the protection of the customers 
of futures commission merchants. At the hearing, there was some 
suggestion on the part of Respondents that there may have been 
some plan or conspiracy on the part of the Commodity Exchange 
authorities to drive Respondents out of business,’ that the audit 
examinations were irregular, etc. We find no basis of fact in the 
record for such suggestion. 


As a result of the aforementioned three examinations (as of 
March 31, 1969, June 30, 1969, and August 4, 1969) it was deter- 
mined that the Respondents failed to meet the minimum financial 
requirements, as follows: 

Amount by which minimum 
financial requirements 


As of: not met: 
March 81, 1969 $ 8,927.62 
June 30, 1969 27,789.22 
August 4, 1969 55,209.40 


The Respondents deny that they were underfinanced by the 
above stated amounts, and, as a basis therefor, set forth that 
$27,000 which was deposited to the Respondent partnership’s 
general funds account ($6,000 on June 23, 1969 and $21,000 on 
June 30, 1969), should for the purposes herein, be considered 
capital of the partnership, and, that with respect to the $55,209.40 
deficiency (as of August 4, 1969), not only should $17,000 (of the 
$27,000 in issue) be considered partnership capital, but, also, that 
it was improper to compute the proprietary safety factor be- 
cause, among other things, the figure pertaining to one’s “pro- 
prietary safety factor” can be immediately reduced at any given 
time by reducing one’s “open position” on the market, and that 
the Respondents, subsequently, to August 4, 1969, reduced their 
“open position” after it was ascertained that such position was 
very substantial. 

We have given careful consideration to these contentions of 
Respondents. But, the overwhelming evidence of record necessi- 
tates the conclusion that the Respondents have advanced no pos- 
sible defenses nor explanations for its underfinanced position as 
of March 31, 1969. No claim was made, nor could it be, that the 
$27,000 in issue pertains to any time prior to June 23 (and 80), 
1969. Also, although not set forth by Respondents in brief, the 
argument relating to the “proprietary safety factor” could not 


70On October 24, 1969, the Respondent partnership was suspended as a clearing 
member of the Chicago Open Board of Trade (Tr. 184). 
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relieve the Respondents from their March 31, 1969, failure to 
meet the minimum financial requirements by $8,927.62.2 We have 
no alternative but to find and conclude that as of March 31, 1969, 
the Respondents failed to comply with the applicable provisions 
of the Act and regulations pertaining to minimum financial 
requirements. 


With respect to its financial condition on June 30, 1969, the 
basic contention of Respondents is that the $27,600 deposited on 
June 23 and 30th, 1969 in the respective amounts of $6,000 and 
$21,000, should be considered capital of the partnership. In sup- 
port of their position the Respondents rely upon various docu- 
mentation submitted to the Commodity Exchange Act authorities, 
the first of which consisted of three letters signed by Michael R. 
Hempel, William Hempel and Jerome P. Chernoff, to the effect 
that the respective amounts deposited by each was for the “capital 
account” of the Respondent partnership which “has no obligation 
of repayment to me and I have no claim against [the Respondent 
partnership] now, or will ever make any claim against this money 
now or at any time in the future.” As a matter of fact, only 
$6,000 of the $27,000 was received from William Hempel and 
Jerome P. Chernoff. The remaining $21,000 was paid by seven 
different persons solely in payment of stock issued [or to be 
issued] to them by a newly formed corporation, Sy B. Gaiber 
& Co., Inc. The Respondents then proceeded to obtain unsworn 
written statements from the nine stockholders to the effect that 
the respective amounts deposited for stock purchases were for 
the capital account of the partnership which had no obligations of 
repayment and against which the stockholder had no claim. 


In its answer, and at one time during the hearing, the Respond- 
ents maintained that the $27,000 represented gifts or contribu- 
tions. However, this contention apparently was abandoned, and 
Respondents admitted that the $27,000 represented deposits by 
individuals for stock in the corporation. 


Respondents would have us accept these statements of the nine 
shareholders because: 


“Tt is difficult to believe that the said depositors would exe- 

cute a document to the effect that the Respondent partnership 

8See Hx. C-2, Tr. 82, showing adjustment to proprietary safety factor in amount 
of $4,554. 


9The Sy B. Gaiber & Co., Inc., an Illinois corporation, was organized and incor- 
porated the early part of July 1969, and an application for registration under the 
Commodity Exchange Act was received by Complainant on or about July 7, 1969. 
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had no liability to them by reason of such deposits if, in fact, 
such was not the case. It should be noted that the depositors 
were all mature persons, and, as a matter of fact, one of the 
depositors was an attorney.” 


However, we do not find it difficult to understand why the deposi- 
tor-stockholders would sign the statements they did. A reading 
of the testimony of Mr. Boening clearly shows why he, after much 
reluctance, agreed to do so: he was apprehensive with respect to 
his investment and agreed to sign the statement with the hope 
that it would benefit the corporation. 


Moreover, the Respondents admit that the $27,000 was for the 
purchase of stock in the corporation. 


The only witness called by Respondents was Sy B. Gaiber 
whose explanation of the situation was: 


“A. The relationship between Sy B. Gaiber & Company, a 
partnership, and Sy B. Gaiber & Company, Incorporated, 
prior to its incorporation, was for the sole purpose of assum- 
ing all of the assets, all of the liabilities of the partnership, 
and adding additional capital to the partnership, applying for 
a license as a future commissions merchant under the corpo- 
ration, thus absorbing the partnership into the corporation, 
and no longer having a corporation—a partnership, and only 
a corporation, and people who purchased stock, purchased it 
on that premise.” 


We have noted, however, that although Mr. Gaiber later testified 
that as of July 1969 in excess of $100,000 *° had been received 
“from people that were going to purchase stock in the corpora- 
tion,” only the $27,000 (representing “first commitments”) was 
deposited into the Respondent’s partnership’s general fund 
account. 


We cannot agree that the attempted utilization of corporate 
funds by the partnership made such funds an asset of the part- 
nership. Nor can we permit the Respondents’ reliance upon 
dictated statements to the then corporate stockholders to be used 
as a subtsitute for a reflection of the actual facts. The individuals 
who advanced money for the purchase of stock certainly had 
claims and rights that the money be utilized for the purpose for 
which it was given. We do not find Respondent’s argument, that 
the assets of the Respondent partnership were merged into the 


~~ 10 Subsequent testimony by the witness indicated that as of July 81, 1969, indi- 
viduals had contributed $52,000 and subsequently another $50,000 was invested. 
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corporation to be supported by the evidence of record, nor, in 
fact tenable with respect to the periods of time involved. Exhibits 
C-12 through C-14, inclusive, represent the Applications for 
Registration as Futures Commission Merchant (and financial 
data in support thereof), submitted by the corporation as of 
July 1, 1969 and July 9, 1969, and show as “capital” the amounts 
of $10,000 and $10,970, respectively. Had there been, in fact, a 
merger with the partnership, certainly the balance sheet would 
have reflected certain assets and liabilities of the alleged prede- 
cessor partnership. 


We thus find and conclude that as of June 30, 1969, and 
August 4, 1969, none, nor any part thereof, of the $27,000 in issue 
properly could be considered as capital of the partnership and 
that under the circumstances the Complainant is correct in ex- 
cluding such corporate funds from the partnership’s capital. 

The record also shows that even assuming arguendo that it was 
accepted that the $27,000 in question was given to the Respond- 
ent partnership as a gift or contribution, and the facts show such 
was not the case, the Respondent would still have been below the 
prescribed minimum financial requirements as of June 30, 1969, 
by an amount of $789.22. As of June 30, 1969, the Respondent 
failed to meet the minimum financial requirements of the Act 
and regulations. 


With respect to the charge that the Respondent partnership 
lacked $55,209.40 as of August 4, 1969, of having enough funds 
to meet the prescribed minimum financial requirements, the 
Respondents argue on brief that such deficiency was caused by 
a combination of two factors. One of such factors involved 
whether $17,000 of the $27,000 in question should be deemed, as 
of August 4, 1969, part of the current assets of the Respondent 
partnership. As set above, we are of the view that the $17,000 
(of the $27,000 in issue) was not capital of the partnership. 
Nevertheless, even assuming arguendo, that the Respondent part- 
nership were given credit for such sum of money as of August 4, 
1969, it would still have been considerably below the minimum 
financial requirements as of such date. The other factor men- 
tioned by the Respondents related to the amount computed, as of 
August 4, 1969, as the Respondent partnership’s “proprietary 
safety factor.”™ As regards such factor, the Respondents con- 


11 The “proprietary safety factor” is computed in accordance with the provisions 
of § 1.17 of the Regulations. The elements entering into the computation of Respond- 
ent’s proprietary safety factor of $50,954.50 are set forth in the transcript, pages 
654-662. 
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tend, among other things, that the figure pertaining to one’s 
“proprietary safety factor” can be immediately reduced at any 
given time by reducing one’s “open position” on the market, and 
that the Respondents sometime after August 4, 1969, reduced 
their “open position” on the market after it was ascertained that 
such “open position” was very substantial. This is no defense to 
failure to operate within the minimum financial requirements of 
the Act and regulations which require that a registrant shall at 
all times continue to meet such prescribed minimum financial 
equirements. 


Also, Respondents maintain that they were unable to compute 
on any given day or time their required current safety factor. 
Such arguments overlook one of the purposes of requiring mini- 
mum financial requirements, namely, to assure that a registered 
futures commission merchant could pay all its customers that 
day if the former were forced into liquidation. In addition, if 
one were to agree with Respondent Gaiber that he traded all day 
without knowing his financial position, the inherent dangers of 
such practice are self-evidence as well as the fact that one must 
know his position in trades to prevent going over the speculative 
limit. In addition, the record evidence in this case negates such 
a contention. A witness versed and knowledgeable in these mat- 
ters testified, among other things: 


“Q In your opinion as an accountant, familiar with the 
books and records maintained by futures commission mer- 
chants, do you believe, from an examination of the Respond- 
ent’s books and records as of August 4, 1969, that they could 
have determined the number of trades and positions in their 
proprietary account, and have brought those trades to the 
market, and have determined the safety factor in connection 
therewith pursuant to the regulations issued under the Com- 
modity Exchange Act? 

“A Yes, sir. 


“Q And what is the basis for that opinion? 

“A The basis is that there are approximately five or six 
accounts. The only information that is obtained from the tab 
machine on the following day would be the open position. 
This is the only part of the computation that would be avail- 
able from the tab record, would be the open position. 


“This means that the open trades going into the computer 
to arrive at the open trades totals on the following day would 
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have to be knowledgeable to the firm on the previous day, so 
therefore, they have the open trades as of the previous day, 
they have the trades made on the current day, and it would 
be nothing more than a matter of adding these two numbers 
together, and then making the computations.” (Tr. 872-873) 


We are unable to agree with Respondents’ postulate that traders 
do so without knowledge of the extent of their trading and their 
particular financial status. Indeed, if this were so, the funda- 
mental purpose of the Act would be thwarted and customers of 
futures commission merchants would be in peril. The awareness 
by a registered futures commissoin merchant at all times of his 
financial condition as relating to the minimum financial require- 
ments prescribed by the Act and the regulations is anticipated 
and required by the applicable provisions, and, such awareness 
must, at the very least, be considered as a necessary concomitance 
to such prescriptions. It is incumbent upon the futures commis- 
sion merchant that he remain continually cognizant of his finan- 
cial condition so that any deficiencies thereof can be immediately 
corrected. 

We find and conclude that as of August 4, 1969, the Respondents 
failed to meet the minimum financial requirements of the Act and 
regulations. 


This brings us now to the allegations in this proceeding that 
the Respondents furnished false and misleading statements and 
reports to the Commodity Exchange Authority which allegations 
relate to the source of the $27,000 in question which-was deposited 
June 23 and 30, 1969, into the Respondent partnership’s general 
funds bank account. The Respondents contend, in substance, 
that they had no willful or fraudulent intent with respect to the 
documentation submitted by them to the Commodity Exchange 
Authority and that they were giving the Commodity Exchange 
Authority representatives what they asked for. The Respondents 
prepared and submitted to the Commodity Exchange Authority 
on or about July 10, 1969, July 27, 1969, and October 27, 1969, 
letters signed by various persons which stated, in essence, that 
the $27,000 in question had been deposited with the Respondent 
partnership for its capital account and that the partnership had 
no liabilities whatsoever to such persons, yet the evidence in this 
case convincingly establishes that the $27,000 in question was 
made available to the Respondents by nine different persons as 
payment of stock issued to them by Sy B. Gaiber & Co., Inc., a 
new corporation, and that these persons did not intend that such 
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money should become part of the capital of the Respondent part- 
nership (Comp. Ex. 6, 7, 11, 15, 16, 17 and 25; Tr. 121-131, 142- 
144, 306-318, 421, 429-430, 436, 448, 453-455). We have already 
commented heretofore on the testimony of James E. Boening, an 
attorney-at-law in Milwaukee, Wisconsin, which testimony clearly 
disproves any claims to the effect that he deposited monies for use 
as partnership capital. 

Mr. Boening testified that he and his wife, Amy Boening, pur- 
chased, on June 23, 1969, a total of 3,000 shares of stock in 
Sy B. Gaiber & Co., Inc., for a total purchase price of $6,000, 
and that the payment for such stock was made via two checks 
signed by Mr. Boening which contained the following notations, 
respectively: “For James E. Boening, 2,000 shares” and “For 
Amy Boening, 1,000 shares.” Mr. Boening further testified that 
at the time of his purchase of the stock in Sy B. Gaiber & Co., 
Inc., he had no knowledge of the existence of the Respondent 
partnership (Tr. 315, 400) and, indeed, had never heard of the 
term “partnership” used in connection with Sy B. Gaiber (Tr. 
361). He also stated that the $6,000 payment on June 23, 1969, 
was neither a gift nor a contribution (Tr. 443), but instead was 
definitely for the purchase of shares of stock (Tr. 436), and that 
he had no reason whatsoever to give anything to Sy B. Gaiber & 
Co. (Tr. 448). 

The denial by Mr. Boening that he had any knowledge of the 
existence of the Respondent partnership at the time of his pur- 
chase of stock in Sy B. Gaiber & Co., Inc., is relevant for several 
reasons, but it is particularly noteworthy in view of the Respond- 
ent’s statement at page 6 of this brief that “all of the subscribers 
and stockholders of said corporation were cognizant of the fact 
that the Respondents herein were merging the assets of the Re- 
spondent partnership into said corporation.” Such statement 
fails to mention at what period of time such subscribers and 
stockholders became cognizant of the merger. Admittedly, all of 
the subscribers and stockholders of the corporation eventually 
gained such cognizance. However, the record is clear that at the 
time the $27,000 in question was made available to the Respond- 
ents, all of them were, in fact, not aware of such merger for the 
simple but crucial reason that, at such time, all of them did not 
even know that the Respondent partnership was in existence, 
and that Sy B. Gaiber was involved in a partnership. 


With respect to the fact that Mr. and Mrs. Boening signed 
letters dated October 1969, which stated that they had no claim 
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against the Respondent partnership by reason of the deposit: of 
$6,000 into the partnership, Mr. Boening noted that he and his 
wife had refused to sign similarly drafted documents sent to 
them from the Respondents in the latter part of July 1969 for 
the reasons mentioned above, and even wrote a letter on August 5, 
1969 to the Respondents’ attorney informing him of the reasons 
for such refusal. Mr. Boening further noted that, during a tele- 
phone conversation with Respondents’ attorney in August of 
1969, he stated that the content of the letters “really was not 
what the transaction was really about” (Tr. 342), and therefore, 
when two more identically drafted documents were received by 
Mr. and Mrs. Boening on August 12, 1969, they likewise refused 
to sign such documents. As Mr. Boening explained at the hearing, 
the only reason that he eventually did sign the aforementioned 
letter dated October 1969, was “so that Sy B. Gaiber and Com- 
pany could get out of trouble, because they had evidently taken 
some money, which was our stock money, and put it in the wrong 
account.” He further explained that it was his impression that, 
absent the signed document, Sy B. Gaiber and Company would 
not be able to clear itself with the Commodity Exchange Author- 
ity, and that “our corporation, which I was going to be one of 
the stockholders, would not be able to get duly qualified and get 
into business,” which “was a technicality that had to be over- 
come.” Finally, he remarked that “I didn’t think it was right, 
but I would do it anyway to help out the welfare of these share- 
holders.” 

As has been pointed out by Complainant on brief, Mr. Boening’s 
statements stand uncontradicted and unimpeached. Such state- 
ments were supplemented at the hearing by testimony that, in 
an interview of Jermoe P. Chernoff conducted by two representa- 
tives of the Commodity Exchange Authority on July 30, 1969, 
Mr. Chernoff, the manager of the Respondent partnership’s 
branch office in Milwaukee, Wisconsin, during 1969, stated that 
“he made a check payable to Sy B. Gaiber & Company for $3,000 
for the purchase of 1,500 shares of stock in the corporation, 
Sy B. Gaiber & Company, Incorporated ;” that he made the follow- 
ing notation on the face of such check: “For purpose of 1,500 
shares at $2 per share;” and that “he intended his money to be 
used for the sole purpose of purchasing 1,500 shares of stock in 
the corporation, Sy B. Gaiber & Company, Incorporated.” 


Our consideration of the entire record evidence leaves us with 
the opinion that the statements set forth in Complainant’s 
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Exhibits C-8, C-9, C-10, C-18, C-19, C-29, C-30, C-31, C-32, 
C-34, C-35, and C-36, were both false and misleading as to mate- 
rial facts affecting Respondents’ right to continued registration as 
a futures commission merchant under the Act. Certainly the 
Respondents were aware that such statements were inaccurate 
as to the source of the $27,000 in issue, and one can only con- 
clude that they were submitted for the purpose of showing 
proper financial status when, in fact, the Respondents were 
operating below the minimum financial requirements of the Act. 
Thus, Respondents, having full knowledge of the true facts 
intended, and did, in fact perform those acts which constitute 
the violation of the Act. Goodman v. United States, 286 F.2d 
896 (7th Cir.), 1961; Great Western Food Distributors, Ine. V. 
Brannan, 201 F.2d 476 (7th Cir., 1953), cert denied, 345 U.S. 
997 (1953). 


Among the Respondents’ other defenses and explanations are 
those of alleged “reliance” upon what they were told to obtain 
by way of documentation by the Commodity Exchange Authority 
representatives; that the newly formed corporation, Sy B. Gaiber 
Co., Inc., was to purchase the assets and assume the liabilities 
of the Respondent partnership; that the corporation and partner- 
ship were one and the same, that there is a difference between 
insolvency and failure to meet the minimum financial require- 
ments of the Act; that there has been no “dipping into cus- 
tomer’s funds;” and that representatives of the Commodity 
Exchange Authority have displayed irresponsible, inept, and 
indecisiveness of direction. We have considered these and all 
contentions advanced by Respondents, but our careful study and 
review of the entire record compel us to conclude, as set forth 
above, that the Respondents operated as a registered futures 
commission merchant under the Commodity Exchange Act while 
failing to meet prescribed minimum financial requirements, in 
violation of section 4f(2) of the Act and section 1.17 of the 
regulations, and that with a view to furtherance of such viola- 
tion willfully made false and misleading statements of material 
facts in reports filed with the Secretary of Agriculture in viola- 
tion of section 6(b) of the Act, and willfully furnished false and 
misleading information and reports as to the meaning and con- 
tents of the Respondents’ records of financial transactions relat- 
ing to their business, in violation of section 1.35 of the regu- 
lations. 


All contentions of the parties presented for the record have 
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been considered whether or not specifically mentioned herein and 
any motions, requests, suggestions, etc., not specifically mentioned 
or ruled upon or which are inconsistent with this decision are 
denied. 


With respect to the imposition of sanctions, the Complainant 
seeks a cease and desist order under section 6(c) of the Act,” 
(7 U.S.C. § 18b), and, a denial to the Respondents of all trading 
privileges on all contract markets for a period of two years 
whether for their own account or for the account of others.“ 
The Respondents state that, “* * * the penalties requested by 
the Complainant appear to be punitive in nature and appears 
[sic] to have no relationship to the alleged deficiencies.” The 
Respondents also maintain that the matter is moot inasmuch as 
they are no longer registered under the Act and since October 
1969, have not been operating as a futures commission merchant 
under or subject to the Commodity Exchange Act. 


In this regard, we note that the Respondent partnership, during 
the period herein pertinent, was composed solely of the indi- 
vidual Respondents, Sy B. Gaiber and Michael R. Hempel. The 
fact that Respondents are no longer registrants under the Act 
does not render the violations moot** nor constitute a deterrent 
to Complainant’s requested sanctions. 


JUDICIAL OFFICER’S CONCLUSIONS AND ORDER 


The Hearing Examiner, who saw and heard the witnesses 
testify, did not believe the respondent Gaiber’s testimony that 
the nine persons who advanced the $27,000 in question author- 


12“§ 18b. Manipulations or other violations; cease and desist orders against persons 

other than contract markets; punishment; misdemeanor or felony; separate offenses. 

“If any person (other than a contract market) * * * is violating or has violated 

any of the provisions of this chapter or of the rules, regulations, or orders of 

the Secretary of Agriculture or the commission thereunder, the Secretary may, 

upon notice and hearing, and subject to the appeal as in other cases provided 

for in section 9 of this title, make and enter an order directing that such person 
shall cease and desist therefrom * * *,.” 

187 U.S.C. § 9 provides, among other things, for exclusion of persons from privilege 

of contract markets and, 

“* © * Upon evidence received, the Secretary of Agreculture may prohibit 
such person from trading on or subject to the rules of any contract market and 
require all contract markets to refuse such person all trading privileges thereon 
for such period as may be specified in the order, and, if such person is registered 
as futures commission merchant or as floor broker hereunder, may suspend, for 
a period not to exceed six months, or revoke, the registration of such person. 
Notice of such order shall be sent forthwith by registered mail or by certified 
mail or delivered to the offending person and to the governing boards of said 
contract markets.” 

It is noted, however, that a revocation or suspension of registeration under the 
Act would be of no import in view of the lapse of Respondents’ registration. 
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ized the respondents to use the money to add capital to the 
respondent partnership (Tr. 692). The weight to be given to a 
Hearing Examiner’s findings reaches its maximum when it turns 
on credibility (see NLRB v. Majestic Weaving Co., 355 F.2d 854, 
859 (C.A. 2); Cella v. United States, 208 F.2d 788, 788 (C. A. 
7), certiorari denied, 347 U.S. 1016; National Labor Relations 
Board v. Swinerton, 202 F.2d 511, 514 (C. A. 9), certiorari denied, 
846 U.S. 814; National Labor Relations Board v. Dinion Coil Co., 
201 F.2d 484, 490 (C. A. 2)). A review of the entire record 
compels me to reach the same conclusion as that of the Hearing 
Examiner. 

Mr. and Mrs. James Boening contributed $6,000 of the $27,000 
in question. Mr. Boening’s testimony, which is contrary to the 
respondent Gaiber’s testimony, is set forth at length above. 

Mr. Boening and five of the other persons who contributed 
$22,000 of the $27,000 in question were interviewed by two of 
the complainant’s employees. Each of them told the complainant’s 
employees that they advanced the money for the purchase of stock 
in the new corporation that was to be formed, and that they 
intended their money to be used “solely” for the purpose of pur- 
chasing shares of stock in the new corporation (Comp. Ex. 7). 
Two of these persons were Mrs. Anna Hempel, mother of the 
respondent Michael Hempel, and Orthwin Gallitz, the brother- 
in-law of the respondent Michael Hempel. 


Mr. Jerome Chernoff, manager of the Minwaukee Branch of 
the respondent partnership, advanced $3,000 of the $27,000. 
Mr. Chernoff stated that he was “told that the money he invested 
in the corporation would be held in an escrow account until the 
corporation was formed,” and “that his money should have been 
used ag capital for the corporation only and should not have been 
deposited as capital for the partnership, Sy B. Gaiber & Co.” 
(Comp. Ex. 7, pp. 1-2). Mr. Chernoff solicited three of the 
persons who contributed about half of the $27,000, and they, of 
course, had the same understanding as Mr. Chernoff as to the 
money (Comp. Ex. 7, pp. 2-3). 

It is significant that the respondents did not call one of the 
nine persons who contributed the $27,000 in question to testify. 
Four of the nine persons who contributed the $27,000 were re- 
lated to the respondent Michael Hempel, viz., his mother, two 
brothers and a brother-in-law. These relatives were not called 
as witnesses. In fact, the respondent Michael Hempel did not 
testify in this proceeding. 
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If there were any truth to the respondent Gaiber’s testimony 
that the persons who advanced the $27,000 knew that it was to 
be deposited in the respondent partnership account or authorized 
such use, the respondents undoubtedly would have called at least 
some of the nine persons as witnesses. 


The failure of the respondents to call as witnesses any of the 
nine persons who contributed the $27,000 gives rise to the infer- 
ence that their testimony would have been adverse to the re- 
spondents. See Wigmore, Evidence (3rd ed. 1940), §§285-291; 
United States v. Di RE, 382 U.S. 581, 593; Interstate Circuit v. 
United States, 306 U.S. 208, 225-227; Vajtawer v. Comm’r of 
Immigration, 273 U.S. 108, 111; Bilokumsky v. Tod, 263 U.S. 149, 
153-155; Kirby v. Tallmadge, 160 U.S. 379, 383; International 
Union vV. N.L.R.B., — F.2d — (C.A.D.C.), opinion dated January 
25, 1972, 30 Pike & Fisher Administrative Law (2d Series) 358, 
365-382; Hoffman v. C. I. R., 298 F.2d 784, 788 (C. A. 3); Neid- 
hoefer v. Automobile Ins. Co. of Hartford, Conn., 182 F.2d 269, 
270-271 (C. A. 7) ; Mid-Continent Petroleum Corporation v. Keen, 
157 F.2d 310, 315 (C. A. 8) ; Bowles v. Lentin, 151 F.2d 615, 619 
(C. A. 7), certiorari denied, 327 U. S. 805; National Labor Rela- 
tions Board v. Remington Rand, Inc., 94 F.2d 862, 867-868 (C. A. 
2), certiorari denied, 304 U.S. 576. “It is certainly a maxim that 
all evidence is to be weighed according to the proof which it was 
in the power of one side to have produced and in the power of 
the other to have contradicted.” Lord Mansfield, in Blatch v. 
Archer, Cowp. 66, quoted with approval in Wigmore, Evidence 
(3rd ed. 1940), §285. 


The respondent Gaiber testified that at a meeting of the Board 
of Directors and shareholders of the newly formed corporation 
held on July 31, 1969, the partnership was merged into the corpo- 
ration from a bookkeeping standpoint, and the profits and assets 
of the partnership were shown as those of the corporation (Tr. 
698-699, 712-717, 805-807, 839-840). He stated that this “defi- 
nitely” was reflected in the minute books of the corporation (Tr. 
699). The respondents’ counsel later admitted that the minute 
book did not show any transfer from the partnership to the 
corporation because his office was working on this matter in the 
latter part of August 1969, and when the respondent company 
was suspended by the Chicago Open Board of Trade, he stopped 
working on the matter (Tr. 831-834). The respondent Gaiber 
then admitted that the only transfer of which he was aware was 
the authorization of the stockholders and the Board of Directors 
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at the July 31, 1969, meeting to issue stock to the respondent 
Gaiber in return for the assets of the partnership (Tr. 834-835). 


The respondents introduced the corporate minute book and it 
was received in evidence as Respondents’ Exhibit B, but the re- 
spondents’ counsel withdrew the minute book for the purpose of 
making copies and did not return the original or the copies to 
the Hearing Examiner, as he agreed to do (Tr. 689-690, 701-709, 
866-868). Accordingly, the Hearing Examiner properly ruled 
that the respondent may not rely on the minute book. Under 
the authorities set forth above, this gives rise to the inference 
that the minute book would have been unfavorable to the 
respondents. 

Even if the minute book would have shown that at the July 31 
meeting the stockholders and the Board of Directors agreed that 
the respondent Gaiber was to be issued stock for the assets of 
the partnership, this does not in any way support the respondents’ 
claim that the stockholders who deposited the $27,000 for the 
purchase of stock authorized the respondents to place the money 
in their partnership account. In other words, even if the stock- 
holders were willing on July 31 to issue stock to the respondent 
Gaiber for the assets of the partnership, including the customer 
accounts of the partnership, they still intended for their $27,000 
to be held in escrow then deposited into the corporate account. 


The evidence shows clearly that the respondents deliberately 
operated with substantially less than the minimum financial 
requirements required by the Act and the regulations, and that 
they deliberately submitted false documents and gave false expla- 
nations to the Commodity Exchange Authority in an effort to 
conceal their inadequate financing. These are very serious 
offenses. 

With respect to the financial audit as of August 4, 1969, the 
greatest part of the respondent company’s underfinancing re- 
sulted from its failure to have capital equal to “10 percent of 
the market value of the greater of either the total long or total 
short futures contracts in each commodity (regulated, nonregu- 
lated and foreign)” in proprietary, or “house”, accounts carried 
by the respondent company (17 CFR 1.17(a) and (f)). This 
safety factor has been imposed by the Commodity Exchange 
Authority because of the great risk to the financial] stability of 
registered futures commission merchants resulting from trading 
in commodity futures for the “house” accounts. For example, 
the Congressional Record for March 15, 1972, refers to several 
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brokerage firms handling customers’ accounts in nonregulated 
commodity futures that went broke owing customers large sums 
of money. The customers of one firm lost $1,200,000 when the 
firm failed because of its futures trading losses in its “house” 
account (118 Cong. Rec. $3995). 

The New York Stock Exchange, in determining whether its 
members are adequately financed (New York Stock Exchange, 
Constitution and Rules (January 31, 1969, pp. 3525-3527), and 
the Securities and Exchange Commission, in determining mini- 
mum financial requirements of dealers and brokers (17 CFR 
240.15c3-1(c) (2) (iv) ), reduce the net capital of firms by 30 
percent of the market value of all long and all short commodity 
futures contracts (other than spreads, straddles, and hedges) in 
proprietary accounts.” 

At the public hearing preceding the promulgation of the finan- 
cial regulations, the safety factor to be applied to futures trading 
in the futures commission merchants’ “house” accounts was ex- 
plained as follows (Transcript of Hearing In the Matter of 
General Regulations Under Commodity Exchange Act, December 
19, 1968, p. 15) : * 


We have made the safety factor on proprietary positions 
greater than the safety factor on customers’ positions 
since the greater risk in proprietary speculation is 
recognized not only by the Commodity Exchange Author- 
ity but also by most of the brokerage industry. Both 
the Securities Exchange Commission and the New York 
Stock Exchange have a very conservative safety factor, 
on such positions, of 30 percent of the market value of 
the total long and total short futures contracts. 

When we first started testing our capital requirements 
plan we set our proprietary safety factor at 15 percent 
of market value, but reduced it to 10 percent after ex- 
tensive interviews with knowledgeable people of the 


15 However, the New York Stock Exchange and the Securities and Exchange Com- 
mission define the term “proprietary accounts’ more narrowly than the Commodity 
Exchange Authority (compare New York Stock Eachange, Constitution ond Rules 
(January 81, 1969), p. 3525, and 17 CFR 240.15¢ 3-1(c)(2)(iv) and 17 CFR 240.15¢ 
8-1(c)(4) with 17 CFR 1.17(f)). Under the more narrow definitions, trading by a 
partner for his individual account would not generally be included in the proprietary 
account. 


16 Official notice is taken of this official Department record (17 CFR 0.11(e)(7)). 
See Parker v. Brown, 817 U.S. 841, 868; Colonial Airlines v. Janas, 202 F. 2d 914, 
919, fn. 1 (C. A. 2); United States v. Rice, 176 F. 24 378, 874, fn. 8 (C. A. 8). 
Opportunity to “show that such facts are erroneously noticed” (17 CFR 0.11(e)(7)) 
is available through a petition for reconsideration (17 CFR 0.21). 
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commodity trade. After these interviews, we initiated 
a series of tests of the formula as it applied to approxi- 
mately 10 percent of the futures commission merchants 
that carried commodity customers’ accounts. It is in- 
teresting to note that three of the firms tested, which 
were adversely affected by our 10 percent proprietary 
safety factor at the time of testing, have subsequently 
been in financial difficulty. 


The respondents argue in their brief, p. 9, that there is no 
evidence of “dipping into customer’s funds.” But the financial 
requirements at issue here are similar in purpose to those under 
the Securities and Exchange Act, under which it has been held 
that the financial requirements are not “merely to protect in- 
vestors against ‘continuing’ injury at the hands of those guilty 
of misconduct. This interpretation is far too narrow: the Act 
is also designed to protect the investing public against undue 
financial risks and future violations” (Blaise D’Antoni & Asso- 
ciates, Inc. v. Securities & Exch. Com’n., 290 F.2d 688, 689 (C. A. 
5)). The financial requirements are “to assure confidence and 
safety to the investing public. The question is not whether 
actual injuries or losses were suffered by anyone.” Blaise D’An- 
toni & Associates, Inc. v. Securities & Exch. Com’n., 289 F.2d 276, 
277 (C. A. 5), certiorari denied, 368 U.S. 899. 


Futures commission merchants handle large sums of money 
belonging to customers. The value of all of the futures contracts 
regulated under the Commodity Exchange Act in 1971 was $123.7 
billion.” Brokerage firms on the New York Stock Exchange have 
been going broke in record numbers, recently.“ It has been the 
duty of the Commodity Exchange Authority, since the Act was 
amended in 1968 (7 U.S.C. §6f), to prevent financial collapses 
of firms handling regulated futures contracts. This duty cannot 
be met unless regulated firms are deterred from deliberately 
operating while underfinanced. 


17 USDA Press Release No. 4297-71 dated December 29, 1971. 
148The Evening Star, Washington, D.C., February 24, 1972, p. A-19, reports as 
follows : 

The New York Stock Exchange, continuing to foot a huge bill for the collapse 
of member firms in the securities industry’s financial crisis of recent years, 
incurred a $16.7 million loss in 1971, the exchange disclosed in its annual report. 

ees 

Ironically, the exchange last year chalked up a record $18.7 million operating 
profit, but this was offset by $35.4 million of charge for assistance to customers 
at financially distressed member houses. 

This news item accurately reflects the New York Stook Hwchange, Inc. Annual 
Report 1971, p. 80. 
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In addition, the Commodity Exchange Authority cannot fulfill 
its regulatory responsibilities unless regulated firms are deterred 
from furnishing false written or oral information to the Com- 
modity Exchange Authority. 


Record keeping and reporting requirements are customary 
features of Federal regulatory programs. See, e.g., United States 
v. Ruzicka, 329 U.S. 287, 288-289, 293; United States v. Darby, 
312 U.S. 100, 125; Electric Bond Co. v. Comm’n., 308 U.S. 419, 
439; Interstate Commerce Commission V. Goodrich Transit Co., 
224 U.S. 194, 204-216; Baltimore & Ohio RR. v. Interstate Com., 
221 U.S. 612, 620-623; Hyatt v. United States, 276 F.2d 308, 312 
(C. A. 10) ; Panno v. United States, 203 F.2d 504, 510 (C. A. 9); 
United States v. Turner Dairy Co., 166 F.2d 1 (C. A. 7), certiorari 
denied, 335 U.S. 813; United States v. Turner Dairy Co., 162 F.2d 
425, 425-428 (C. A. 7), certiorari denied, 332 U.S. 836; Bartlett 
Frazier Co. v. Hyde, 65 F.2d 350 (C. A. 7), certiorari denied, 
290 U.S. 654. 


Failure to report properly under the Act is a serious offense. 
In In re Louis Romoff, CEA Docket No. 166, 31 Agriculture 
Decisions 158 (Decision dated February 11, 1972; appeal pend- 
ing), the respondent’s trading privileges were suspended for 
three years because he wilfully failed to file reports after many 
repeated requests from the Commodity Exchange Authority. 
Similarly, the deliberate filing of a false report or otherwise fur- 
nishing false information to the Commodity Exchange Authority 
deserves a substantial sanction. 


In the case of In re Dunbeath-Hagen Corp., et al., 26 Agricul- 
ture Decisions 465, a futures commission merchant knowingly 
submitted a false financial statement on a single occasion in con- 
nection with its application for registration as a futures commis- 
sion merchant. The Judicial Officer suspended all of the firm’s 
trading privileges for one year, i.e., whether for its own account 
or for the account of others.* No warning was given to the 
respondent prior to the institution of the complaint. The Judicial 
Officer stated that the violation was “serious” and justified a 
“substantial” sanction (26 Agriculture Decisions at p. 467). 


19The Judicial Officer also suspended the trading privileges of the president and 
Principal stockholder of the corporation for a period of 80 days. The Commodity 
Exchange Authority advises that in that case it recommended a suspension of his 
trading privileges for only 80 days because he did not actively participate in the 
management and operations of the corporation. 
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In the present case, after the financial audit as of March 31, 
1969, the respondents were told that they were in violation of 
the financial requirements of the Act and were accorded an oppor- 
tunity to achieve compliance (Tr. 99-102, 180-183, 245-246, 680- 
682). Instead of taking advantage of this opportunity, the re- 
spondents replied by submitting false statements and gave false 
information to the Commodity Exchange Authority in an attempt 
to continue to operate while underfinanced. In fact, their under- 
financing increased from $9000 on March 31, 1969, to $28,000 on 
June 30, 1969, and to $55,000 on August 4, 1969. Hence the 
respondents’ violations in this case are much more flagrant and 
serious than in the Dunbeath-Hagen case. 


In the case of In re Douglas Steen, 21 Agriculture Decisions 
1076, the respondent, a futures commission merchant, continued 
to trade in the commodity account of a deceased customer after 
having been notified by the widow to liquidate the account. The 
Judicial Officer suspended all of the respondent’s trading privi- 
leges on contract markets for a period of three years. In the 
Steen case, as in the present case, the respondent was not regis- 
tered as a broker or futures commission merchant when the final 
order was issued and, therefore, in order to have an effective 
order, the respondent’s personal trading privileges were suspended 
as well as his trading privileges for the account of others. The 
Judicial Officer stated (21 Agriculture Decisions at p. 1095) : 


The respondent is not registered as a floor trader or as 
a futures commission merchant and, therefore, it is not 
possible to suspend or revoke any license as a result of 
the respondent’s violation. Also, the respondent testified 
that he is not presently engaged in handling commodity 
futures accounts for others and that he does not intend 
to handle such accounts in the future (Tr. 144). How- 
ever, in order to have an effective sanction in this case, 
it is necessary to deny to the respondent all trading 
privileges for a specified period of time whether for the 
respondent‘s own account or for the account of other 


persons. 


Considering all of the circumstances in this case, I believe that 
it is necessary to suspend the respondents’ trading privileges on 
all contract markets for their own account and for the account 
of others for a period of two years in order to deter the respond- 
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ents and others from engaging in similar violations in the future.” 

The administrative proceeding in this case does not partake 
of the essential qualities of a criminal proceeding. In permitting 
the respondents to trade on the commodity markets, the Govern- 
ment has, in effect, granted them a privilege. Suspension of the 
privilege for failure to comply with the statutory standard “is 
not primarily punishment for a past offense but is a necessary 
power granted to the Secretary of Agriculture to assure a proper 
adherence to the provisions of the Act.” Nichols & Co. v. Secre- 
tary of Agriculture, 131 F.2d 651, 659 (C. A. 1). Accord: Kent v. 
Hardin, 425 F.2d 13846, 1849 (C. A. 5) ; Blaise D’Antoni & Asso- 
ciates, Inc. v. Securities & Exchange Com’n., 289 F.2d 276, 277 
(C. A. 5), certiorari denied, 368 U.S. 899; Eastern Produce Co. 
v. Benson, 278 F.2d 606, 610 (C. A. 3); Cella v. United States, 
208 F.2d 7838, 789 (C. A. 7), certiorari denied, 347 U.S. 1016; 
Irving Weis & Co. Vv. Brannan, 171 F.2d 232, 235 (C. A. 2); 
Helvering Vv. Mitchell, 303 U.S. 391, 399; Nelson v. Secretary of 
Agriculture, 183 F.2d 453, 456 (C. A. 7) ; Board of Trade of City 
of Chicago Vv. Wallace, 67 F.2d 402, 407 (C. A. 7), certiorari 
denied, 291 U.S. 680; and Farmers’ Live Stock Commission Co. V. 
United States, 54 F.2d 375, 378 (E.D.Ill.). See, also, Ex Parte 
Wall, 107 U.S. 265, 287-290; Hawker v. New York, 170 U.S. 189, 
190-200 ; Stewart & Bro. v. Bowles, 322 U.S. 398, 406-407; Brown 
v. Wilemon, 139 F.2d 730, 731-732 (C. A. 5) ; Chamberlain, Dowl- 
ing, and Hays, The Judicial Function in Federal Administrative 
Agencies (1942), pp. 93-95. 


The function of an administrative sanction is “deterrence 
rather than retribution” (Schwenk, “The Administrative Crime, 
Its Creation and Punishment By Administrative Agencies,” 42 
Mich. L. Rev. (1948) 51, 85). 

Under the foregoing authorities, the sanction should, inter alia, 
be adequate to deter the respondents from future violations. 


In Beck v. Securities and Exchange Commission, 430 F.2d 6738, 
675 (C. A. 6), the court questioned, without deciding, whether 


2It has not been the general practice in administrative disciplinary cases to 
introduce evidence in support of the sanction recommended by the complainant. I 
believe that such evidence would aid the Hearing Examiners and the Judicial Officer 
in determining the sanction to be imposed. Such evidence could explain, ¢g., the 
nature of the regulations or administrative program involved in the case, the admin- 
istrative reasons for the regulation or program, the flagrancy or seriousness of the 
violation, and the effect of a particular sanction on the respondent in view of the 
nature and extent of his business activities. It may be appropriate to introduce such 
evidence at the conclusion of the case so that appropriate consideration can be given 
to the respondent’s defense. The respondent should also be permitted to introduce 
evidence as to the appropriate sanction to be issued, assuming that the complainant 
Prevails in the case. 
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a suspension order may also be used to deter others in the regu- 
lated industry from committing similar violations. However, 
anyone intimately acquainted with the administration of a regu- 
latory program knows that it is necessary to at least consider, 
as one of many relevant circumstances, the effect of the sanction 
in a particular case on others in the regulated industry. See, 
e.g., American Air Transport and Flight School, Inc., Enforce- 
ment Proceeding, 2 Pike & Fisher Ad. L. 2d 213, 215 (C.A.B.). 
See, also, the dissenting opinion in Beck v. Securities and Ex- 
change Commission, 413 F.2d 832, 834 (C. A. 6). 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of a 
sanction only on the respondent and not on others. It is well 
recognized that persons regulated by a governmental agency keep 
abreast of administrative proceedings, and the actions of poten- 
tial violators could be significantly affected by the sanctions 
imposed against other persons. 


If administrative sanctions are too lenient, rather than being 
a deterrent, they will be a stimulant to violations by others. 
Since, as stated above, the purpose of a suspension order is to 
“assure a proper adherence to the provisions of the Act,” the 
deterrent effect on the respondents and on other persons subject to 
the regulatory program must be considered. 


The Hearing Examiner’s proposed order in the present case 
would suspend the respondents’ trading privileges for 60 days and 
only “for the account of others.” Since the respondents are no 
longer trading for the account of others, such an order would 
have no effect whatever on the respondents’ present activities. 
In other words, notwithstanding their deliberate, serious and 
flagrant violations, they would not feel the effect of any sanction. 


Such a sanction, rather than acting as a deterrent to future 
violations, would encourage future violations, particularly by 
firms that were thinking of going out of the business of trading 
for the account of others. If such firms knew that any suspension 
order would affect only their trading for the account of others, 
they might be willing to run the risk of engaging in serious viola- 
tions knowing that if detected, they could continue to engage in 
futures trading for their own account. 


In the present case, the respondents traded as much for them- 
selves as for all of their customers combined (Tr. 671), and they 
are no longer trading for others at the present time. Unless their 
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personal trading privileges are suspended for a substantial period, 
the sanction will not be a deterrent to future violations of a 
similar nature by the respondents or by other registrants. See 
In re Louis Romoff, 31 Agriculture Decisions 158 (decided Febru- 
ary 11, 1972; appeal pending). 

Based on all of the facts in this case, it is concluded that a 
cease and desist order and an order denying all trading privileges 
to the respondents for two years should be issued to effectuate 
the purposes of the Act. 


ORDER 


The respondents, Sy B. Gaiber & Co., Sy B. Gaiber and Michael 
R. Hempel, are prohibited from trading on or subject to the rules 
of any contract market for a period of two years and all contract 
markets shall refuse all trading privileges to the said respondents 
during this period. Such prohibition and refusal shall apply to 
all trading done and positions held directly by the said respond- 
ents or any of them, either for their own accounts or as the agents 
or representatives of any other person or firm, and also to all 
trading done and positions held indirectly through persons or 
firms owned or controlled by the said respondents or any of them, 
or otherwise. 

The respondents, individually and collectively, shall cease and 
desist from: 


(1) Engaging as futures commission merchant within the 
meaning of the Commodity Exchange Act without meeting the 
minimum financial requirements of the Act and the regulations 
thereunder ; 

(2) Willfully making any material, false or misleading state- 
ment in any report or application filed under the Commodity 
Exchange Act; 

(3) Willfully omitting to state any material fact in connection 
with any such application or report; 

(4) Willfully failing or refusing to furnish true and correct 
information and reports as to the contents and meaning of records 
of transactions, as required under section 1.35 of the regulations 
issued under the Commodity Exchange Act (17 CFR 1.35) ; and 

(5) Willfully causing, aiding, counseling, commanding or in- 
ducing any person to engage in any act or practice from which 
the respondents are directed to cease and desist by this Order. 

The period of the denial of trading privileges to the respond- 
ents, specified in the first paragraph of this Order, shall become 
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effective on the thirtieth day after the date of this Order. The 
cease and desist provisions of this Order, set forth in the second 
paragraph of this Order, shall become effective upon the date of 
service of this Order upon the respondents. 


A copy of this Decision and Order:shall be served on each of 
the parties and on each contract market. 


os 


LIST OF DECISIONS REPORTED 


APRIL 1972 
AGRICULTURE DECISIONS 
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Laboratory Animal Welfare Act 
CouNnTRY KENNELS, INc. LAWA Docket No. 16. Sus- 
pension of license for 60 days—Default order ... 512 
NowAk, J. J. LAWA Docket No. 15. Cease and desist 
order—Default .......... Puan 509 
(No. 14,516) 


In re J. J. NOWAK. LAWA Docket No. 15. Decided April 4, 1972. 
Cease and desist order—Default 


Respondent is ordered to cease and desist from violating the recordkeeping, 
holding-period and housing requirements of the act and the regula- 
tions and standards issued thereunder. 


Thomas E. Bundy for complainant. 
John A. Campbell, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Laboratory Animal 
Welfare Act (7 U.S.C. 21381 et seq.), respondent failed to file 
an answer to the complaint charging him with violations of the 
act and the regulations issued thereunder. Hearing Examiner 
John A. Campbell issued a recommended decision based upon the 
default in the filing of an answer and proposed an order requir- 
ing respondent to cease and desist from the violations found. 
Respondent did not file exceptions. 

The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the day upon which service is made 
upon the respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Laboratory Animal 
Welfare Act (7 U.S.C. 21381, et seqg.), hereafter called the Act. It 
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was instituted by a moving paper, hereafter called complaint, 
filed on September 2, 1971, by the Acting Administrator, Agri- 
cultural Research Service, United States Department of Agricul- 
ture. Respondent who is licensed as a dealer under the Act, was 
charged with various wilful violations of the Act and of the 
regulations and standards (9 CFR 1.1 et seq.), issued thereunder. 


A copy of the complaint and a copy of the rules of practice 
governing proceedings under the Act (9 CFR 4.1 et seq.), were 
served upon respondent on September 8, 1971. 

At the time of service of the complaint respondent was notified 
in writing that an answer thereto shauld be filed within 20 days 
after such service and that failure to file an answer and a request 
for oral hearing would constitute an admision of the facts alleged 
in the complaint and a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. On December 1, 
1971, complainant recommended, in effect, that respondent be 
found to have violated the Act and the regulations and standards 
issued thereunder as charged, and be ordered to cease and desist 
from such violations. The matter was referred to John A. Camp- 
bell, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a report 
without further investigation or hearing pursuant to section 
4.15-1 of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. (a) J. J. Nowak, d/b/a J. J. Nowak Kennells, hereinafter 
referred to as the respondent, is an individual residing at 4347 
Broadway, Depew, New York 14043. 

(b) The respondent at all times material herein was: 


(1) Engaged in the business of selling and transport- 
ing, for compensation or profit, dogs in commerce for research 
purposes. 

(2) Licensed as a dealer under the Act and the reg- 
ulations by the Secretary of Agriculture, and classified as a “B” 
dealer under the regulations. 

(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations 
and standards and agreed in writing to comply with their pro- 
visions. 

2. Respondent, on or about January 7, 1969, wilfully sold thir- 
teen (13) dogs to the State of New York Roswell Park Memorial 
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Institute, 666 Elm Street, Buffalo, New York, without holding 
such dogs for a period of at least 5 business days after the ac- 
quisition of such dogs by respondent. 


8. Respondent, in connection with his purchase or acquisition 
of 125 dogs on or about June 26, 1968 through December 10, 1968 
and said thirteen (13) dogs referred to in Finding 2 above, ac- 
quired on or about January 6, 1969, wilfully failed to make and 
retain records showing the dates of acquisition of such dogs and 
the names and addresses of the persons from whom such dogs 
were acquired. 


4, Respondent, on or about January 7, 1969, used primary 
enclosures, to hold and transport four (4) dogs, which were not 
large enough to insure that each animal contained therein had 
sufficient space in which to turn about freely, to stand erect, and 
to lie down in a natural position. 


PROPOSED CONCLUSION 


By reason of the facts alleged in Findig 2 herein, respondent 
has wilfully violated section 5 of the Act (7 U.S.C. 2135) and 
section 2.101(a) of the regulations (9 CFR 2.101(a)). 


By reason of the facts alleged in Finding 2 herein, respondent 
has wilfully violated section 10 of the Act (7 U.S.C. 2140) and 
sections 2.75 and 2.77 of the regulations (9 CFR 2.75 and 2.77). 


By reason of the facts alleged in Finding 4 herein, respondent 
has wilfully violated section 2.100 of the regulations (9 CFR 
2.100) and section 3.12(c) of the standards (9 CFR 3.12(c)). 


PROPOSED ORDER 


Respondent shall cease and desist from: 

1. Selling or otherwise disposing of dogs without holding such 
dogs for a period of at least 5 business days after the acquisi- 
tion of such dogs by respondent. 


2. Purchasing or otherwise acquiring, holding, transporting, 
selling or otherwise disposing of dogs without making and retain- 
ing accurate records with respect to such animals showing the 
name and address of the person from whom acquired and the date 
of acquisition and all other information as required by the Act 
and the regulations. 


8. Using primary enclosures to hold or transport dogs which 
are not large enough to insure that each dog contained therein 
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has sufficient space in which to turn about freely, to stand erect, 
and to lie in a natural position. 

This order shall have the same force and effect as if entered 
after full hearing shall be effective on the day upon which service 
is made upon the respondent. 

Copies hereof shall be served upon the parties. 


(No. 14,517) 


In re COUNTRY KENNELS, INC. LAWA Docket No. 16. Decided 
April 20, 1972. 


Suspension of license for 60 days—Default 


Respondent’s license under the act is suspended for a period of 60 days for 
violations of the housing, sanitation, feeding, and medical care require- 
ments of the regulations and standards issued under the act. 


Thomas E. Bundy for complainant. 
John A. Campbell, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Laboratory Animal 
Welfare Act (7 U.S.C. 2131 et seg.), respondent failed to file an 
answer to the complaint charging respondent with various wilful 
violations of the regulations and standards issued under the act. 
Hearing Examiner John A. Campbell issued a recommended deci- 
sion based upon the default in the filing of an answer and pro- 
posed a cease and desist order for the violations found and a 
suspension of respendent’s license under the act for a period of 
60 days. Respondent did not file exceptions. 

The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective upon the date of service of a copy 
hereof upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Laboratory Animal 
Welfare Act (7 U.S.C. 2131, et seq.), hereinafter called the Act. 
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It was instituted by a moving paper, hereinafter called complaint, 
filed on September 21, 1971, by the Administrator, Agricultural 
Research Service, United States Department of Agriculture. Re- 
spondent was charged with various wilful violations of the regu- 
lations and standards (9 CFR 1.1 et seq.), issued under the Act. 

The complaint was served on Respondent on October 26, 1971. 

The complaint directed respondent to file an answer 20 days 
after receipt of the complaint as provided in section 4.12-1 of the 
rules of practice governing proceedings under the Act (9 CFR 
412-1). In addition, the complaint requested that the proceeding 
be scheduled for oral hearing, “unless the respondent fails to file 
an answer... .”. Notwithsatanding such notice and opportunity 
for hearing, respondent has not filed an answer. On December 8, 
1971, complainant recommended, in effect, that respondent be 
found to have violated the regulations and standards issued under 
the Act, as charged, be ordered to cease and desist from such 
violations and respondent’s license as a dealer under the Act be 
suspended for 60 days. Complainant’s recommendation was served 
on respondent on January 14, 1972. 

The matter was referred to John A. Campbell, Hearing Ex- 
aminer, Office of Hearing Examiners, United States. Department 
of Agriculture, for the preparation of a report without further 
investigation or hearing pursuant to section 4.15-1 of the rules 
of practice. 


PROPOSED FINDINGS OF FACT 
I 


(a) Country Kennels, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its prinicpal place of business at 
107 Concord Street, Holliston, Massachusetts 01746. 

(b) The respondent at all times material herein was: 

(1) Engaged in the business of buying, transporting and 
selling, for compensation or profit, cats and dogs, in commerce for 
research purposes. 

(2) Licensed as a dealer under the Act and the regulations 
by the Secretary of Agriculture, and classified as a “B” dealer 
under the regulations. 

(c) At the time of licensing under the Act, the respondent was 
apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


II 
On or about the period of February 23, 1971, through March 
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16, 1971, respondent housed dogs at its premises in Holliston, 
Massachusetts, and in connection with the housing of such dogs, 
violated the regulations and standards in the following respects: 

(a) The primary and secondary enclosures in which said dogs 
were housed were not cleaned and sanitized often enough to 
prevent an accumulation of debris and excreta and dead dogs 
and to prevent a disease hazard. 

(b) Said dogs were not fed at least once each day with whole- 
some and palatable food of sufficient quantity and nutritive value 
to meet their normal daily requireemnts. 

(c) Such premises were not kept in good repair so as to keep 
said dogs dry and clean and to facilitate the prescribed husbandry 
practices set forth in the regulations and standards. 

(d) Respondent did not provide said dogs with adequate veteri- 
nary care under the supervision and assistance of a doctor of 
veterinary medicine. 

(e) Respondent did not employ a sufficient number of em- 
ployees to maintain the prescribed level of husbandry practices 
set forth in the regulations and standards. 

(f) Potable water was not accessible at all times to said dogs, 
nor were potable liquids offered to said dogs at least twice daily 
for periods of at least one hour. 

(zg) Puppies and their dam were housed in a primary enclosure 
containing 2 other adult dogs which were not part of a permanent 
breeding colony. 


PROPOSED CONCLUSIONS 


By reason of the facts alleged in paragraphs I and II herein, 
respondent has wilfully violated section 2.100 of the regulations 
(9 CFR 2.100) and sections 3.1(d), 3.7(b) (2) and (3), 3.5(a), 
3.6, 3.8, 3.9(c), and 3.10 of the standards (9 CFR 3.1(d), 3.7- 
(b) (2) and (3), 3.5(a), 3.6, 3.8, 3.9(c), and 3.10) ). 


PROPOSED ORDER 


Respondent shall cease and desist from: 

(1) Failing to feed any dog or cat, held by respondent, at 
least once each day, except as otherwise might be required to pro- 
vide adequate veterinary care, with food that shall be free from 
contamination, wholesome, palatable and of sufficient quantity and 
nutritive value to meet the daily requirements for the condition 
and size of any such dog or cat. 

(2) Failing to make available to any dog or cat held by re- 





on, 
gs, 


Ogs 
ogs 


ole- 
Vlue 


eep 


eri- 
- of 


em- 
‘ices 


ogs, 
ai ly 


sure 
nent 


‘ein, 
ions 
(a), 
3.7- 


» at 
pro- 
rom 
and 
ition 


r TO- 


COUNTRY KENNELS, INC. 515 
Cite as 81 A.D. 512 


spondent potable water or potable liquids in accordance wtih the 
standards. 

(3) Failing to employ a sufficient number of properly trained 
employees to maintain the prescribed level of husbandry practices 
set forth in the regulations and standards. 


(4) Failing to provide for the removal and disposal of wastes 
and debris, dead animals, and other disease hazards. 


(5) Failing to maintain premises in good repair so as to keep 
dogs and cats dry and clean and to facilitate the prescribed hus- 
bandry practices set forth in the regulations and standards. 


(6) Failing to provide dogs and cats with adequate veterinary 
care under the supervision and assistance of a doctor of veteri- 
nary medicine. 

Respondent’s license as a dealer under the Act is suspended for 
a period of 60 days. 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the day upon which 
service is made on the respondent. 


Copies hereof shall be served upon the parties. 
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(No. 14,518) 


In re ROBEL BEEF PACKERS, INC. P&S Docket No. 4528. Decided 
April 7, 1972. 


Packer—Payment of money to induce sales—Brokerage absent 
services—Cease and desist—Default 


Respondent is ordered to cease and desist from offering various employees 
of retail customers certain payments as an inducement to influence them 
to purchase meat products from respondent, and from making “broker- 
age payments” to a specific person based on sales to a particular super- 
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market, when no brokerage services were performed for respondent 
in connection with the sale of meat products. 


Dona Kahn for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent, a packer, 
failed to file an answer to the complaint charging respondent 
with offering various employees of retail customers certain pay- 
ments as an inducement to influence them to purchase meat prod- 
ucts from respondent, and making “brokerage payments” to a 
specific person based on sales to a particular supermarket, when 
in fact the person performed no brokerage services for respond- 
ing in connection with respondent’s sale of meat products. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
based upon the default in the filing of an answer and proposed 
an order requiring respondent to cease and desist from the viola- 
tions found. Respondent did not file exceptions. 

The Chief Hearing Examiner’s decision and order are adopted 
as the final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on August 26, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a meat packer, of St. Cloud, 
Minnesota, was charged with secretly paying employees of stores 
who purchased meat from packers so much per hundredweight for 
meat purchased for the stores from respondent. A hearing was 
set in the complaint for October 19, 1971, in St. Paul, Minnesota. 

Copies of the complaint and notice and the rules of practice 
were served on respondent on August 30, 1971. It was notified 
in writing that an answer should be filed within 20 days, and 
that failure to file an answer denying the allegations of the com- 
plaint and requesting an oral hearing would constitute admission 
of such allegations and waiver of a hearing. No answer has been 
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filed. On October 14, the October 19 hearing was continued to 
give the parties more time to consider settlement. 

On October 14, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on December 2, 1971, without further investiga- 
tion or hearing, pursuant to Section 202.9(c) of the Rules of 
Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) Respondent Robel Beef Packers, Inc., is a Minnesota 
corporation with its principal place of business at St. Cloud, 
Minnesota. 

(b) Respondent purchases livestock at posted stockyards 
under the Act located in various States, including Iowa, North 
and South Dakota, and Wisconsin, and at other buying places in 
various States, including Iowa, Nebraska, and North and South 
Dakota, and ships or causes the livestock to be shipped from 
points of purchase to its slaughtering plant in St. Cloud, Minne- 
sota, where it manufactures and prepares meats and meat food 
products and sells and ships such meats and meat food products 
to wholesalers, retailers, and other handlers of meat and meat 
food products located in various States, including Minnesota, 
Illinois, North Dakota, and Pennsylvania. 

(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 

2. (a) Tom Yorkson, hereinafter called Yorkson, was at all 
times mentioned herein an employee of Fairway Foods, Inc., St. 
Paul, Minnesota, engaged in purchasing and selecting meats and 
meat food products for his employer, which is a wholesale grocery 
and meat company serving 410 stores in Iowa, Minnesota, North 
Dakota, and Wisconsin. 

(b) During 1970-1971, in the course and conduct of its 
business as a packer in commerce, Respondent entered into an 
arrangement, agreement, or understanding with Yorkson, pur- 
suant to which Respondent offered to pay Yorkson between $.50 
to $1.00 per hundredweight on all meat products sold by it to his 
employer. Such offer was made as an inducement to influence 
Yorkson to purchase meats and meat food products for his em- 
ployer from Respondent, and was made without the knowledge 
and consent of Yorkson’s employer. In accordance with such 
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arrangement, in connection with the sales of meats and meat food 
products to Fairway Foods, Inc., Respondent paid Yorkson a total 
of $4,986.72 during the period June 1970 through April 1971. 
Dates and amounts of the payments are shown in the complaint 
in this proceeding. 

8. (a) Ed LaVelle, hereinafter called LaVelle, was at all times 
mentioned herein an employee of Tony Down Foods Co., St. 
James, Minnesota, engaged in purchasing meats and meat food 
products for his employer, which is a packer, preparing and 
manufacturing meat and meat food products for sale and ship- 
ment throughout the United States. 


(b) During 1969 through 1971, in the course and conduct 
of its business as a packer in commerce, Respondent entered into 
an arrangement, agreement, or understanding with LaVelle, pur- 
suant to which respondent offered to pay LaVelle $.25 per hun- 
dredweight on all meat products sold by it to his employer. Such 
offer was made as an inducement to influence LaVelle to purchase 
meats and meat food products on behalf of his employer from 
Respondent, and was made without the knowledge and consent 
of LaVelle’s employer. In accordance with such arrangement, 
Respondent paid LaVelle a total of $1,465.08, during the period 
December 1969 through April 15, 1970. Dates and amounts of 
the payments are set out in the complaint herein. 

4. (a) “Marion Brokers” is a trade name used by Marion 
Belzer, mother of Elliott Belzer, the Vice-President, General 
Manager, and Sales Director of Respondent. During 1970, Mrs. 
Belzer’s husband was personally friendly with the President of 
Penny’s Super Markets, St. Louis Park, Minnesota. Penny’s is 
a 10-store grocery chain in the St. Paul, Minnesota area. 


(b) During 1970-1971, in the course and conduct of its busi- 
ness as a packer in commerce, Respondent entered into an arrange- 
ment, agreement, or understanding with Mrs. Belzer, pursuant 
to which Respondent offered to pay her a “brokerage payment” 
if she would contact personal friends at Penny’s to establish 
Penny’s as an account for Respondent. Such offer was made with- 
out the knowledge of any of Penny’s officers. In accordance with 
such arrangement, Respondent, in connection with the sales of 
meats and meat food products to Penny’s Super Market, paid 
“brokerage commissions” for a total of $1,132.78 by checks made 
payable to “Marion Brokers”, notwithstanding the fact that Mrs. 
Belzer, either personally or under the name Marion Brokers, 
performed no brokerage services for respondent in connection 
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with respondent’s sales. Dates and amounts making up the total 
are set forth in the complaint. 


PROPOSED CONCLUSIONS 


By the facts above set out, Respondent willfully violated Sec- 
tions 202(a), 202(b), and 202(e) of the Act (7 U.S.C. 192(a), 
192(b), and 192(e)), Marhoeffer Packing Co., 25 A.D. 7389 
(1966) ; Hygrade Food Products, 26 A.D. 825 (1967); Gol-Pak 
Corp., 27 A.D. 228 (1968) ; Ed Miniat, Inc., 28 A.D. 6601 (1969). 
For its violations, the order proposed below should be issued. 


PROPOSED ORDER 


Robel Beef Packers, Inc., its officers, directors, agents or em- 
ployees, directly or through any corporate or other device in or 
in connection with the sale and distribution in commerce of meats 
or meat food products, shall cease and desist from: (1) entering 
into, continuing, cooperating in, or carrying out any agreement, 
arrangement, or understanding with any officer, agent, or em- 
ployee of any customer or prospective customer which involves 
the giving or offering by respondent of any money, or any gift 
of more than nominal value to any such officer, agent, or employee 
based upon or related to the purchase of meats or meat food 
products by such customer or prospective customer from respond- 
ent; and (2) making or offering to make brokerage commission 
payment to anyone unless brokerage services are actually rendered 
by the recipient of such commissions. 


(No. 14,519) 


In re WARREN SEGRIST. P&S Docket No. 4565. Decided April 
7, 1972. 


Bonding requirements—Suspension of registration—Default 


Respondent is suspended as a registrant under the act until he complies 
fully with the bonding requirements. 


Alfred R. Nolting for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- | 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
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answer to the complaint charging him with operating as a dealer 
under the act without the required bond. Chief Hearing Ex- 
aminer Jack W. Bain issued a recommended decision based upon 
the default in the filing of an answer and proposed an order 
suspending respondent as a registrant under the act until he 
files the required bond or its equivalent. Respondent did not file 
exceptions. 

The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on October 22, 1971, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture. The respondent, of Holton, Kansas, 
was charged with operating as a dealer in livestock without main- 
taining the bond required to secure performance of his obligations 
under the Act. 

Copies of the complaint and the rules of practice were served 
on respondent on October 31, 1971. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 

On January 5, 1972, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on February 4, 1972, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Warren Segrist, is an individual whose 
address is Holton, Kansas 66436. He is, and at all times material 
herein was, engaged in the business of buying and selling livestock 
in commerce for his own account, and registered under the Act as 
a dealer to buy and sell livestock in commerce. 
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2. The surety bond which respondent maintained to secure his 
livestock obligations under the Act was terminated on February 
5, 1964. He was notified by certified mail on December 15, 1970, 
that if he continued his livestock operations without the required 
bond coverage of the Act and the regulations thereunder. Not- 
withstanding such notice, respondent has engaged in the business 
of a dealer, buying and selling livestock in commerce for his own 
account, without filing and maintaining the reasonable bond or its 
equivalent required by the Act and regulations. 


PROPOSED CONCLUSIONS 


By the facts shown above, respondent willfully violated Sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 
and 201.30 of the regulations thereunder (9 CFR 201.29, 201.30), 
for which the order proposed below should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When he has complied with such require- 
ments, a supplemental order will be issued in this proceeding 
terminating the suspension. 

This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,520) 


In re WILLIAM T. POWELL. P&S Docket No. 4549. Decided April 
10, 1972. 


Consent cease and desist order—Suspension of registration for 
80 days and thereafter while insolvent 


At the hearing respondent entered into stipulations admitting allegations of 
the complaint charging him with failure to pay, when due, the full 
purchase price of livestock purchased, the issuance of insufficient funds 
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checks and the failure to keep required records and consented to the 
entry of a cease and desist order therefor. Respondent also admitted 
that he was insolvent; accordingly, he is suspended as a registrant 
under the act for 30 days and thereafter while insolvent. 


Timm D. Dunn for complainant. 
Respondent pro se. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), charging respondent with violation of the payment and 
recordkeeping requirements of the act and with being insolvent. 
Respondent filed an answer and a hearing was held before Hear- 
ing Examiner John G. Liebert. At the hearing the respondent 
entered into stipulations admitting substantially all the allega- 
tions of the complaint charging him with failure to pay, when 
due, the full purchase price of livestock purchased, the issuance 
of insufficient funds checks and the failure to keep required rec- 
ords and consented to the entry of a cease and desist order 
therefor. Respondent also admitted that he was insolvent. The 
hearing examiner issued a recommended decision based upon the 
stipulations and respondent’s agreement that he is insolvent and 
proposed a cease and desist order as stipulated and an order 
suspending respondent as a registrant under the act for 30 days 
and thereafter while insolvent. Respondent did not file exceptions. 

Accordingly, the hearing examiner’s recommended decision and 
proposed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. This proceeding was 
instituted by a complaint, filed on October 5, 1971, by the Admin- 
istrator, Packers and Stockyards Administration, pursuant to 
§202.6 of the applicable rules of practice (9 CFR Part 202), 
charging respondent with failing to meet financial requirements 
under the Act; failing to pay, when due, the full purchase price 
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for livestock purchases; issuing insufficient funds checks; and 
failing to keep true and accurate records. 


Respondent’s answer, filed on October 27, 1971, requests an 
oral hearing, admits the jurisdictional allegations in the com- 
plaint, denies any violations of the Act, and, with respect to 
the allegations that current liabilities exceed current assets, states 
that a financial statement will be prepared and presented at the 
hearing. 


Oral hearing on the matter was held in the Federal Building, 
Fayetteville, North Carolina, on January 13, 1972, before John G. 
Liebert, Hearing Examiner. Complainant was represented by 
Timm D. Dunn, Attorney, Office of the General Counsel, United 
States Department of Agriculture. Respondent represented 
himself. 


During the course of the hearing, the parties entered into cer- 
tain stipulations by which respondent, with certain adjustments 
and modifications of details, admitted substantially all of the 
allegations of the complaint charging him with failures to pay, 
when due, the full purchase price for livestock purchases; the 
issuance of insufficient fund checks; and the failure to keep true 
and accurate records and accounts. For and in connection with 
these admitted acts respondent stipulated to the entry of a cease 
and desist order. By other stipulations respondent agreed to the 
amounts of his current and total liabilities Evidence was intro- 
duced by complainant dealing with respondent’s current asset 
position on the remaining charge that respondent’s current lia- 
bilities exceed his current assets. Respondent presented no evi- 
dence and agreed that his financial position as established by 
complainant was correct, namely, that he was insolvent. 


In view of the stipulations and respondent’s agreement that 
he is insolvent, the Examiner dispensed with briefs and requested 
complainant’s attorney to submit a proposed order for considera- 
tion. The proposed findings of fact set forth herein conform to 
the stipulations and evidence establishing respondent’s financial 
position. 


PROPOSED FINDINGS OF FACT 


1. The parties stipulated: 


“A financial and trade practice audit has been made of the 
business conducted by William T. Powell, Roland, North 
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and Carolina, hereinafter referred to as the respondent by the - 
Packers and Stockyards Administration upon the basis of 
which, 

} an 

om- IT IS HEREBY STIPULATED AND AGREED, pursuant 

t to to section 202.5 of the Rules of Practice (9 CFR 202.5, 6 FR 

ates $137) governing proceedings under the Packers and Stock- 

_ the yards Act, 1921, as amended and supplemented, hereinafter 
referred to as the Act, that this Stipulation shall be “admissi- 

ling, ble in any subsequent proceeding under the Act against the 

n G. respondent and that the facts contained herein are admitted 

1 by and are true and correct as follows: 

nited 1. William T. Powell, an individual, is registered under the 

ted Packers and Stockyards Act as a dealer to sell and buy live- 


stock on commission. 


pao" 2. William T. Powell, is engaged in buying and selling 
aa livestock in commerce for his own account. 
pay, 8. (a) Respondent, in connection with his operations as 
: the a dealer, on or about the dates and in the transactions set 
true forth below, purchased livestock in commerce and failed to 
with pay, when due, the full purchase price of such livestock. 
cease No. of 
o the Date of Head and Amount of 
ntro- Purchase Purchased at or From Species Purchase 
asset 1-21-71 Darlington Auction 166 Hogs $5,876.85 
t lia- 1-28-71 Market, Inc., 62 Hogs 2,548.64 
) evi- 1-28-71 Darlington, S. C. 7 Cattle 736.64 
d by 1-19-71 Gus Z. Lancaster 14 Cattle 2,947.41 
1-22-71 Stock Yards, Inc., 12 Cattle 1,665.96 
that 1-22-71 Rocky, Mount, N.C. 3 Goats 6.00 
ted 1-26-71 18 Cattle 3,333.50 
es e 1-29-71 82 Cattle 6,144.39 
dera- 
=o ts 1-20-71 Farmers Cooperative 40 Cattle 7,171.02 
wee al 1-27-71 Livestock Market, 34 Cattle 5,617.24 
ancl 1-27-71 Lexington, N.C. 8 Hogs 115.05 
1-21-71 Hickory Livestock and 1 Cattle 98.05 
1-28-71 Commission Co., Inc., 16 Cattle 3,159.46 
Hickory, N. C. 
1-22-71 Kennett-Murray & 21 Hogs — 639.15 
the 1-23-71 Company, 5 Hogs 178.47 


1-29-71 Florence, S.C. 7 Cattle 726.25 
rth 1-29-71 30 Hogs 979.75 
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Date of No. of Head Amount of 
Purchase Purchased at or From and Species Purchase 
1-27-71 Shelby Sale Barn, 1 Hog 83.71 
1-27-71 Shelby, N.C. 3 Cattle 619.27 
1-12-71 Nichols Auction Market, 40 Hogs 1,778.61 
1-12-71 Nichols, S.C. 11 Cattle 1,207.09 
1-25-71 Trenton Livestock Inc., 2 Cattle 428.00 

Trenton, N.C. 
1-12-71 Reaves Livestock, 8 Hogs 327.08 
1-15-71 Rowland, N.C. 19 Hogs 622.41 
1-15-71 18 Cattle 1,727.77 
1-15-71 14 Goats 87.50 
1-16-71 110 Cattle 10,400.19 
1-18-71 26 Cattle 8,156.45 
1-18-71 385 Hogs 1,100.82 
1-20-71 21 Cattle 1,694.51 
1-20-71 10 Hogs 820.48 
1-23-71 46 Cattle 8,861.70 
1-23-71 31 Hogs 1,118.04 
1-6-71 Pates Stock Yard, 92 Cattle 10,707.58 
1-9-71 Pembroke, N.C. 59 Cattle 5,904.22 
1-12-71 21 Cattle 2,149.18 
1-13-71 86 Cattle 8,531.18 
1-15-71 14 Cattle 1,507.81 
1-19-71 17 Cattle 1,789.56 
1-20-71 56 Cattle 5,387.97 
1-22-71 19 Cattle 2,026.94 


(b) As of June 16, 1971, there remained unpaid by the 
respondent a total of $89,000.00 for the livestock set forth 
above. 


(c) As of October 27, 1971, there remained unpaid by the 
respondent a total of $50,269.13 for the livestock set forth 
above; with no arrangement for payment having been made 
with the Hickory Livestock and Commission Company, the 
Shelby Sale Barn, the Nichols Auction Market and Trenton 
Livestock, Inc. 


4. Respondent in connection with his operations as a dealer 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn. 
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Date of Date of No. of Head Amount of 
Purchase Check and Species Purchased at or From Check 
1-21-71 1-21-71 166 Hogs Darlington Auction $ 5,876.85 
Market, Inc., 
Darlington, 8.C. 
1-19-71 1-19-71 14 Cattle Gus Z. Lancaster 2,947.41 
1-22-71 1-22-71 12 Cattle Stock Yards, Inc., 
1-22-71 1-22-71 8 Goats Rocky Mount, N.C. 1,671.96 
1-26-71 1-26-71 18 Cattle 8,333.50 
1-29-71 1-29-71 82 Cattle 6,144.39 
1-12-71 1-12-71 40 Hogs Nichols Auction 
1-12-71 1-12-71 11 Cattle Market, Nichols, S.C. 2,985.70 
1-25-71 1-25-71 2 Cattle Trenton Livestock, 428.00 
Inc., Trenton, N.C, 

1-12-71 8 Hogs Reaves Livestock, 
1-15-71 19 Hogs Rowland, N.C. 
1-15-71 13 Cattle 
1-15-71 14 Goats 
1-16-71 1-16-71 110 Cattle 18,164.95 
1-6-71 1-6-71 92 Cattle Pates Stock Yard, 10,707.58 
1-18-71 86 Cattle Pembroke, N.C. 
1-15-71 1-16-71 14 Cattle 10,038.44 
1-20-71 1-23-71 40 Cattle Farmers Cooperative 7,171.02 


Livestock Market 
Lexington, N.C. 


4. (b) As of this date, January 10, 1972, respondent agrees 
that the following obligations remain outstanding: 


Darlington Auction Market ................ccccccssssseseeeee $11,782.00 
Gus Z. Lancaster Stock Yards, Ine. ...............020:000+5 14,097.26 
Farmers Cooperative Livestock Market ................ 12,903.31 
Hickory Livestock and Commission Co. ................ 8,257.51 
Kennett-Murray and Company ..............ccsccceseseeees 2,523.62 
Re CI TDD: da cesuuiiiadintnnenssedinndsaiinnhnninadantiieinnase 652.98 
Nichols Auction Market. .................cccccccccosscsssssseseoes 2,385.70 
Te i ecetaenriin 428.00 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully 
and correctly disclosed all transactions involved in his busi- 
ness as a dealer under the Act in that respondent failed to 
keep and maintain (1) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth or capital; 
(2) a subsidiary ledger of accounts receivable and accounts 
payable; and (3) a record of the number and weight of live- 
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stock bought, sold, or otherwise disposed of each business 
day, the prices paid or received therefor, and the charges 
made for services. 


IT IS FURTHER STIPULATED AND AGREED that 
respondent will discontinue and hereinafter cease and desist 
from engaging in the practices set out in paragraphs 3 
through 5 of this Stipulation. 

IT IS FURTHER STIPULATED AND AGREED that 
respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved 
in its business as a dealer subject to the Act including a 
general ledger; a properly maintained accounts receivable 
and accounts payable journal; and keep a daily record of 
livestock purchases and sales.” (Exhibit 1.) 

2. The parties stipulated: 

“A financial and trade practice audit has been made of the 
business conducted by William T. Powell, Roland, North 
Carolina, hereinafter referred to as the respondent, by the 
Packers and Stockyards Administration upon the basis of 
which, 

IT IS HEREBY STIPULATED AND AGREED, pursuant 
to section 202.5 of the Rules of Practice (9 CFR 202.5, 6 FR 
3137) governing proceedings under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, hereinafter 
referred to as the Act, that this Stipulation shall be admissi- 
ble in any subsequent proceeding under the Act against the 
respondent and that the facts contained herein are admitted 
and are true and correct as follows: 

1. William T. Powell, an individual, is registered under 
the Packers and Stockyards Act as a dealer to sell and buy 
livestock on commission. 

2. William T. Powell, is engaged in buying and selling 
livestock in commerce for his own account. 

8. (a) As of June 16, 1971, the respondent agrees that 
there was a current liability and a total liability of the fol- 
lowing amounts to the following financial institutions: 

Current Total 


Liability Liability 
Wachovia Bank and Trust Co., 
Laurinberg, N.C. $ 2,543.45 $ 5,869.50 
Southern National Bank 
of North Carolina, 


Lumberton, N.C. 66,330.92 








\“y ' a 


-—_ 


WILLIAM T. POWELL 529 
Cite 31 A.D. 522 


(b) As of this date, January 12, 1972, the respondent ~ 
agrees that there now exists a current liability and a total 
liability of the following amounts to the following financial 
institutions: 


Current Total 
Liability Liability 
Wachovia Bank and Trust Co., 
Laurinberg, N.C. $ 2,543.45 $ 4,501.25 


Southern National Bank 
of North Carolina, 
Lumberton, N.C. 68,458.36 84,456.27 

(Exhibit 2) 

8. Respondent’s current financial position discloses insolvency 
in that only a partial statement of current assets and current 
liabilities on January 11, 1972, shows total current assets of 
$1,757.92 and total current liabilities of $150,075.05. Respondent 
agreed that this statement was substantially correct. (Exhibit 
11, Tr. 78-81.) 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Proposed Findings of Fact 
1 and 2, respondent’s actions constitute wilful violations of sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 208, 218(a), 221) and 
sections 201.43(b) and 201.46 of the regulations (9 CFR 
201.43(b), 201.46). Cf. In re Nolan E. Poovey, Jr., d/b/a Poovey 
Cattle Co., 27 A.D. 1512 (1968) and cited cases. The parties have 
stipulated to the issuance of a cease and desist order with respect 
to these violations. 

Since respondent’s current liabilities exceed his current assets 
(Proposed Finding of Fact 8) he is insolvent within the meaning 
of the Act and his license should be suspended (7 U.S.C. 204). 
Cf. In re Southern Buyers, Inc., 14 A.D. 811 (1955) ; In re Billy T. 
Adams, 23 A.D. 422 (1964) ; In re Farmers Livestock Yard, Inc., 
29 A.D. 1145 (1970). 


PROPOSED ORDER 


Respondent shall cease and desist from: 

1. Operating as a dealer while his current liabilities exceed his 
current assets ; 

2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce ; 

8. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
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2. The surety bond which respondent maintained to secure his 
livestock obligations under the Act was terminated on February 
5, 1964. He was notified by certified mail on December 15, 1970, 
that if he continued his livestock operations without the required 
bond coverage of the Act and the regulations thereunder. Not- 
withstanding such notice, respondent has engaged in the business 
of a dealer, buying and selling livestock in commerce for his own 
account, without filing and maintaining the reasonable bond or its 
equivalent required by the Act and regulations. 


PROPOSED CONCLUSIONS 


By the facts shown above, respondent willfully violated Sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 
and 201.30 of the regulations thereunder (9 CFR 201.29, 201.30), 
for which the order proposed below should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When he has complied with such require- 
ments, a supplemental order will be issued in this proceeding 
terminating the suspension. 

This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,520) 


In re WILLIAM T. POWELL. P&S Docket No. 4549. Decided April 
10, 1972. 


Consent cease and desist order—Suspension of registration for 
80 days and thereafter while insolvent 


At the hearing respondent entered into stipulations admitting allegations of 
the complaint charging him with failure to pay, when due, the full 
purchase price of livestock purchased, the issuance of insufficient funds 





Qa t= 


WS ft ot 


@ 


il 


of 
1 





WILLIAM T. POWELL 523 
Cite 31 A.D. 522 


checks and the failure to keep required records and consented to the 
entry of a cease and desist order therefor. Respondent also admitted 
that he was insolvent; accordingly, he is suspended as a registrant 
under the act for 30 days and thereafter while insolvent. 


Timm D. Dunn for complainant. 
Respondent pro se. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), charging respondent with violation of the payment and 
recordkeeping requirements of the act and with being insolvent. 
Respondent filed an answer and a hearing was held before Hear- 
ing Examiner John G. Liebert. At the hearing the respondent 
entered into stipulations admitting substantially all the allega- 
tions of the complaint charging him with failure to pay, when 
due, the full purchase price of livestock purchased, the issuance 
of insufficient funds checks and the failure to keep required rec- 
ords and consented to the entry of a cease and desist order 
therefor. Respondent also admitted that he was insolvent. The 
hearing examiner issued a recommended decision based upon the 
stipulations and respondent’s agreement that he is insolvent and 
proposed a cease and desist order as stipulated and an order 
suspending respondent as a registrant under the act for 30 days 
and thereafter while insolvent. Respondent did not file exceptions. 

Accordingly, the hearing examiner’s recommended decision and 
proposed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. This proceeding was 
instituted by a complaint, filed on October 5, 1971, by the Admin- 
istrator, Packers and Stockyards Administration, pursuant to 
§202.6 of the applicable rules of practice (9 CFR Part 202), 
charging respondent with failing to meet financial requirements 
under the Act; failing to pay, when due, the full purchase price 
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for livestock purchases; issuing insufficient funds checks; and 
failing to keep true and accurate records. 


Respondent’s answer, filed on October 27, 1971, requests an 
oral hearing, admits the jurisdictional allegations in the com- 
plaint, denies any violations of the Act, and, with respect to 
the allegations that current liabilities exceed current assets, states 
that a financial statement will be prepared and presented at the 
hearing. 


Oral hearing on the matter was held in the Federal Building, 
Fayetteville, North Carolina, on January 18, 1972, before John G. 
Liebert, Hearing Examiner. Complainant was represented by 
Timm D. Dunn, Attorney, Office of the General Counsel, United 
States Department of Agriculture. Respondent represented 
himself. 


During the course of the hearing, the parties entered into cer- 
tain stipulations by which respondent, with certain adjustments 
and modifications of details, admitted substantially all of the 
allegations of the complaint charging him with failures to pay, 
when due, the full purchase price for livestock purchases; the 
issuance of insufficient fund checks; and the failure to keep true 
and accurate records and accounts. For and in connection with 
these admitted acts respondent stipulated to the entry of a cease 
and desist order. By other stipulations respondent agreed to the 
amounts of his current and total liabilities Evidence was intro- 
duced by complainant dealing with respondent’s current asset 
position on the remaining charge that respondent’s current lia- 
bilities exceed his current assets. Respondent presented no evi- 
dence and agreed that his financial position as established by 
complainant was correct, namely, that he was insolvent. 


In view of the stipulations and respondent’s agreement that 
he is insolvent, the Examiner dispensed with briefs and requested 
complainant’s attorney to submit a proposed order for considera- 
tion. The proposed findings of fact set forth herein conform to 
the stipulations and evidence establishing respondent’s financial 
position. 


PROPOSED FINDINGS OF FACT 


1. The parties stipulated: 


“A financial and trade practice audit has been made of the 
business conducted by William T. Powell, Roland, North 
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Carolina, hereinafter referred to as the respondent by the 
Packers and Stockyards Administration upon the basis of 
which, 


IT IS HEREBY STIPULATED AND AGREED, pursuant 
to section 202.5 of the Rules of Practice (9 CFR 202.5, 6 FR 
8187) governing proceedings under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, hereinafter 
referred to as the Act, that this Stipulation shall be ‘‘admissi- 
ble in any subsequent proceeding under the Act against the 
respondent and that the facts contained herein are admitted 
and are true and correct as follows: 


1. William T. Powell, an individual, is registered under the 
Packers and Stockyards Act as a dealer to sell and buy live- 
stock on commission. 


2. William T. Powell, is engaged in buying and selling 
livestock in commerce for his own account. 


8. (a) Respondent, in connection with his operations as 
a dealer, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 


No. of 
Date of Head and Amount of 
Purchase Purchased at or From Species Purchase 
1-21-71 Darlington Auction 166 Hogs $5,876.85 
1-28-71 Market, Inc., 62 Hogs 2,548.64 
1-28-71 Darlington, S. C. 7 Cattle 736.64 
1-19-71 Gus Z. Lancaster 14 Cattle 2,947.41 
1-22-71 Stock Yards, Inc., 12 Cattle 1,665.96 
1-22-71 Rocky, Mount, N.C. 3 Goats 6.00 
1-26-71 18 Cattle 3,333.50 
1-29-71 82 Cattle 6,144.39 
1-20-71 Farmers Cooperative 40 Cattle 7,171.02 
1-27-71 Livestock Market, 34 Cattle 5,617.24 
1-27-71 Lexington, N.C. 3 Hogs 115.05 
1-21-71 Hickory Livestock and 1 Cattle 98.05 
1-28-71 Commission Co., Inc., 16 Cattle 3,159.46 
Hickory, N. C. 
1-22-71 Kennett-Murray & 21 Hogs 639.15 
1-23-71 Company, 5 Hogs 178.47 
1-29-71 Florence, S.C. 7 Cattle 726.25 


1-29-71 30 Hogs 979.75 
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Date of No. of Head Amount of 
Purchase Purchased at or From and Species Purchase 
1-27-71 Shelby Sale Barn, 1 Hog $3.71 
1-27-71 Shelby, N.C. 8 Cattle 619.27 
1-12-71 Nichols Auction Market, 40 Hogs 1,778.61 
1-12-71 Nichols, S.C. 11 Cattle 1,207.09 
1-25-71 Trenton Livestock Inc., 2 Cattle 428.00 

Trenton, N.C. 
1-12-71 Reaves Livestock, 8 Hogs $27.08 
1-15-71 Rowland, N.C. 19 Hogs 622.41 
1-15-71 13 Cattle 1,727.77 
1-15-71 14 Goats 87.50 
1-16-71 110 Cattle 10,400.19 
1-18-71 26 Cattle 3,156.45 
1-18-71 35 Hogs 1,100.82 
1-20-71 21 Cattle 1,694.51 
1-20-71 10 Hogs 820.48 
1-23-71 46 Cattle 8,861.70 
1-23-71 31 Hogs 1,118.04 
1-6-71 Pates Stock Yard, 92 Cattle 10,707.58 
1-9-71 Pembroke, N.C. 59 Cattle 5,904.22 
1-12-71 21 Cattle 2,149.18 
1-13-71 86 Cattle 8,531.18 
1-15-71 14 Cattle 1,507.81 
1-19-71 17 Cattle 1,789.56 
1-20-71 56 Cattle 5,387.97 
1-22-71 19 Cattle 2,026.94 


(b) As of June 16, 1971, there remained unpaid by the 


respondent a total of $89,000.00 for the livestock set forth 
above. 


(c) As of October 27, 1971, there remained unpaid by the 
respondent a total of $50,269.13 for the livestock set forth 
above; with no arrangement for payment having been made 
with the Hickory Livestock and Commission Company, the 


Shelby Sale Barn, the Nichols Auction Market and Trenton 
Livestock, Inc. 


4. Respondent in connection with his operations as a dealer 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn. 
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Date of Date of No. of Head Amount of 
Purchase Check and Species Purchased at or From Check 


1-21-71 1-21-71 166 Hogs Darlington Auction $ 5,876.85 
Market, Inc., 
Darlington, S.C. 


1-19-71 14 Cattle Gus Z. Lancaster 2,947.41 
1-22-71 12 Cattle Stock Yards, Inc., 

1-22-71 8 Goats Rocky Mount, N.C. 1,671.96 
1-26-71 18 Cattle 8,333.50 
1-29-71 82 Cattle 6,144.39 


1-12-71 40 Hogs Nichols Auction 
1-12-71 11 Cattle Market, Nichols, S.C. 2,985.70 


1-25-71 2 Cattle Trenton Livestock, 428.00 
Inc., Trenton, N.C, 


1-12-71 8 Hogs Reaves Livestock, 

1-15-71 19 Hogs Rowland, N.C. 

1-15-71 13 Cattle 

1-15-71 14 Goats 

1-16-71 1-16-71 110 Cattle 18,164.95 


1-6-71 1-6-71 92 Cattle Pates Stock Yard, 10,707.58 
1-13-71 86 Cattle Pembroke, N.C. 
1-15-71 1-16-71 14 Cattle 10,038.44 


1-20-71 1-23-71 40 Cattle Farmers Cooperative 7,171.02 
Livestock Market 
Lexington, N.C. 
4. (b) As of this date, January 10, 1972, respondent agrees 
that the following obligations remain outstanding: 


Darlington Auction Market 


$11,782.00 


Gus Z. Lancaster Stock Yards, Ince. ................000000 
Farmers Cooperative Livestock Market 

Hickory Livestock and Commission Co. ................ 
Kennett-Murray and Company 

Shelby Sale Barn 

Nichols Auction Market 

I BI TI vctetsitentarntccctetictmeriecimeemninn 


14,097.26 
12,903.31 
8,257.51 
2,528.62 


652.98 


2,385.70 


428.00 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully 
and correctly disclosed all transactions involved in his busi- 
ness as a dealer under the Act in that respondent failed to 
keep and maintain (1) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth or capital; 
(2) a subsidiary ledger of accounts receivable and accounts 
payable; and (8) a record of the number and weight of live- 
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stock bought, sold, or otherwise disposed of each business 
day, the prices paid or received therefor, and the charges 
made for services. 

IT IS FURTHER STIPULATED AND AGREED that 
respondent will discontinue and hereinafter cease and desist 
from engaging in the practices set out in paragraphs 3 
through 5 of this Stipulation. i 

IT IS FURTHER STIPULATED AND AGREED that ‘ 
respondent shall keep accounts, records, and memoranda t 
which fully and correctly disclose all transactions involved 
in its business as a dealer subject to the Act including a 
general ledger; a properly maintained accounts receivable 
and accounts payable journal; and keep a daily record of 
livestock purchases and sales.” (Exhibit 1.) 

2. The parties stipulated: 

“A financial and trade practice audit has been made of the 
business conducted by William T. Powell, Roland, North 
Carolina, hereinafter referred to as the respondent, by the 
Packers and Stockyards Administration upon the basis of 
which, 

IT IS HEREBY STIPULATED AND AGREED, pursuant 
to section 202.5 of the Rules of Practice (9 CFR 202.5, 6 FR 
8137) governing proceedings under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, hereinafter 
referred to as the Act, that this Stipulation shall be admissi- 
ble in any subsequent proceeding under the Act against the 
respondent and that the facts contained herein are admitted 
and are true and correct as follows: 

1. William T. Powell, an individual, is registered under 
the Packers and Stockyards Act as a dealer to sell and buy 
livestock on commission. 

2. William T. Powell, is engaged in buying and selling 
livestock in commerce for his own account. 

8. (a) As of June 16, 1971, the respondent agrees that 
there was a current liability and a total liability of the fol- 
lowing amounts to the following financial institutions: 
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Current Total e 

Liability Liability : 

Wachovia Bank and Trust Co., ' 
Laurinberg, N.C. $ 2,543.45 $ 5,869.50 [ 
Southern National Bank é 
of North Carolina, : 

i 


Lumberton, N.C. 66,330.92 87,190.28 
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(b) As of this date, January 12, 1972, the respondent 
agrees that there now exists a current liability and a total 
liability of the following amounts to the following financial 
institutions: 


Current Total 
Liability Liability 
Wachovia Bank and Trust Co., 
Laurinberg, N.C. $ 2,543.45 $ 4,501.25 


Southern National Bank 
of North Carolina, 
Lumberton, N.C. 68,458.36 84,456.27 

(Exhibit 2) 

8. Respondent’s current financial position discloses insolvency 
in that only a partial statement of current assets and current 
liabilities on January 11, 1972, shows total current assets of 
$1,757.92 and total current liabilities of $150,075.05. Respondent 
agreed that this statement was substantially correct. (Exhibit 
11, Tr. 78-81.) 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Proposed Findings of Fact 
1 and 2, respondent’s actions constitute wilful violations of sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 208, 213(a), 221) and 
sections 201.43(b) and 201.46 of the regulations (9 CFR 
201.43 (b), 201.46). Cf. In re Nolan E. Poovey, Jr., d/b/a Poovey 
Cattle Co., 27 A.D. 1512 (1968) and cited cases. The parties have 
stipulated to the issuance of a cease and desist order with respect 
to these violations. 

Since respondent’s current liabilities exceed his current assets 
(Proposed Finding of Fact 3) he is insolvent within the meaning 
of the Act and his license should be suspended (7 U.S.C. 204). 
Cf. In re Southern Buyers, Inc., 14 A.D. 811 (1955) ; In re Billy T. 
Adams, 23 A.D. 422 (1964) ; In re Farmers Livestock Yard, Inc., 
29 A.D. 1145 (1970). 


PROPOSED ORDER 


Respondent shall cease and desist from: 

1. Operating as a dealer while his current liabilities exceed his 
current assets ; 

2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; 

8. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
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in the bank account upon which they are drawn to pay such 
checks; and 

4. Failing to keep true and accurate records required to be kept 
by respondent in connection with his operation as a dealer in 
commerce. 

Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency or dealer subject to the Act including 
(a) a general ledger of accounts; (b) a subsidiary ledger of 
accounts receivable and accounts payable; and (c) a daily record 
of livestock purchases and sales. 

Respondent is suspended as a registrant under the Act for 30 
days and thereafter until he demonstrates that he is no longer 
insolvent. When the respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension, after the expiration of the 30-day 
period. 

This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof to be served upon the parties. 


(No. 14,521) 


In re LOEB & GOTTFRIED, INC., and ROBERT LOEB. P&S Docket 
No. 4481. Decided April 12, 1972. 


Sanction against corporate officer—In re Robert Loeb— 
Failure to pay when due—Cease and desist 


The individual respondent, who was the president and sole owner of the 
corporate respondent, is ordered to cease and desist from failing to pay, 
when due, the full purchase price of livestock purchased in commerce 
and failing to honor drafts issued in purported payment thereof. 


Kenneth H. Vail, for complainant. 
Sanford Freed, Miami, Fla., for respondent Robert Loeb. 
John G. Liebert, Hearing Examiner, 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), a consent cease and desist | 
order was issued (30 A.D. 914) against the corporate respondent, | 


LOEB & GOTTFRIED 531 
Cite 31 A.D. 530 


a packer, for violations of the act for failing to pay the full pur- 
chase price of livestock purchased in commerce and failing to 
honor drafts issued in purported payment thereof. 


The individual respondent, the president and sole owner of the 
corporate respondent, filed an answer and a hearing was held 
before Hearing Examiner John G. Liebert on the issue as to 
whether an order should be entered against the individual re- 
spondent whose contention is that the violations occurred solely 
because the bank failed to extend sufficient credit to cover the 
drafts. Respondent failed to file a brief setting forth his reasons 
as to why a sanction for the violations should not be imposed 
against him. The hearing examiner issued a recommended deci- 
sion to the effect that respondent’s contention is without merit 
and proposed a cease and desist order against him for the viola- 
tions as charged in the complaint for failing to pay, when due, 
the full purchase price of livestock purchased in commerce and 
failing to honor drafts issued in purported payment thereof. The 
respondent did not file exceptions. 


Accordingly, and on the basis of consideration of the entire 


record, the hearing examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. This proceeding was 
instituted by a complaint filed on April 28, 1971, and amended on 
June 8, 1971, by the Administrator, Packers and Stockyards Ad- 
ministration, pursuant to §202.6 of the applicable rules of prac- 
tice (9 CFR Part 202). The complaint, as amended, alleges that 
respondent Loeb & Gottfried, Inc., hereinafter referred to as the 
corporate respondent, under the direction, control, and manage- 
ment of respondent Robert Loeb, hereinafter referred to as the 
individual respondent, in connection with its operations as a 
packer, (1) purchased livestock in commerce on eight separate 
occasions and in purported payment therefor issued drafts and 
failed to honor such drafts when presented for payment, and (2) 
purchased livestock in commerce on fifteen separate occasions and 
failed to pay the full purchase price for such livestock. 


On July 7, 1971, the corporate respondent, through its Trustee 
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in Bankruptcy, filed an answer admitting the jurisdictional allega- 
tions set forth in the amended complaint, neither admitting nor 
denying the remaining allegations, waiving oral hearing and the 
report of the Hearing Examiner, and consenting to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations in the amended complaint. Complain- 
ant recommended that the order consented to by the Trustee for 
the corporate respondent be issued, and on July 20, 1971, such 
order was issued by the Judicial Officer (30 A.D. 914). Accord- 
ingly, this hearing is concerned only with the individual re- 
spondent. 


The individual respondent filed an answer on June 9, 1971, to 
the complaint filed on April 28, 1971, in which he admitted the 
jurisdictional allegations set forth in paragraph I of the com- 
plaint, denied the allegtaions in paragraph II as alleged, omitted 
any reference to paragraph III of the complaint, denied para- 
graph IV of the complaint, and requested an oral hearing. On 
July 6, 1971, the individual respondent filed an answer to the 
amended complaint filed on June 8, 1971, in which he admitted 
the allegations of the transactions set forth in paragraph II of 
the amendment, but reserved and advanced certain affirmative 
defenses in connection therewith. At the commencement of the 
hearing, the individual respondent admitted the allegations con- 
tained in paragraph III of the complaint. The proposed Findings 
of Fact reflect these admissions. 


Oral hearing on the matter was held in the Federal Building, 
51 S.W. First Avenue, Miami, Florida, on July 27, 1971, before 
John G. Liebert, Hearing Examiner. Respondent Robert Loeb was 
represented by Sanford Freed, Attorney-at-Law, Miami, Florida. 
Complainant was represented by Kenneth H. Vail, Attorney, Office 
of the Geenral Counsel, United States Department of Agriculture. 

The transcript of the hearing consists of 102 pages and 9 Ex- 
hibits. One Exhibit, marked for identification ag Exhibit No. 5 
and included with the transcript, was not received in evidence. 
One witness testified on behalf of complainant and one witness 
testified on behalf of the respondent. 


At the conclusion of the hearing the time fixed for filing of 
respondent’s brief was on or before October 15, 1971. This date 
was extended by Order of the Hearing Examiner on agreement 
of counsel to November 15, 1971. To date no brief has been filed 
by respondent’s counsel. 
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PROPOSED FINDINGS OF FACT 


1. Loeb & Gottfried, Inc., is a corporation which at all times 
material herein had its principal place of business located at 64 
Northwest 11th Street, Miami, Florida, but which also maintained 
a place of business at 6239 New Kings Road, Jacksonville, 
Florida. 

2. The corporate respondent, at all times material herein, under 
the exclusive direction, control, and management of the individual 
respondent, was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter and of manufacturing meats and meat 
food products for sale and shipment in commerce, and 

(b) A packer within the meaning and subject to the provisions 
of the Act. 

3. The individual respondent at all times material herein was 
president and sole owner of the corporate respondent, and con- 
trolled the livestock procurement operations of said corporate 
respondent. 

4. The corporate respondent, under the direction, control, ‘and 
management of the individual respondent, in connection with its 
operations as a packer, on or about the dates and in the trans- 
actions set forth below, purchased livestock in commerce, and in 
purported payment therefor issued drafts and failed to honor such 
drafts when presented for payment. 


Date of Date of Draft Amount of 
Purchase Draft No. Draft Payee 
1971 1971 
January 18 January 21 653 $5,780.36 Chipley Livestock 
Company, Chipley, 
Florida 
January 18 January 21 651 5,461.81 Gainesville Livestock 
Market, Gainesville, Fla. 
January 18 January 21 652 3,509.02 Robertsdale Livestock 
Auction, Inc., 
Robertsdale, Ala. 
January 4 January 18 628 1,270.77 Tindel Livestock 
Auction, Market 
Graceville, Fla. 
January 4 January 18 629 6,558.07 " a 
January 11 January 20 649 5,060.91 “ ” . 
January 18 January 25 662 6,800.02 _ o “ 
January 18 January 25 663 5,052.54 3 <6 - 


5. The corporate respondent, under the direction, control, and 
management of the individual respondent, in connection with its 
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operations as a packer, on or about the dates and in the transac- 
tions set forth below, and in divers other transactions, purchased 
livestock in commerce and failed to pay the full purchase price 
for such livestock. 


Date of No. of Purchase Place of 
Purchase Head Price Purchase 
1971 (Cattle) 

January 19 58 $9,786.90 Chipley Livestock Company 
Chipley, Florida 

January 13 29 5,780.36 Chipley Livestock Company 
Chipley, Florida 

January 18 28 5,461.87 Gainesville Livestock Market 
Gainesville, Florida 

January 25 42 7,838.11 Gainesville Livetsock Market 
Gainesville, Florida 

January 28 13 2,281.38 Hardee Livestock Market, Inc. 
Wauchula, Florida 

January 26 30 6,001.97 Okeechobee Livestock Market, Inc. 
Okeechobee, Florida 

January 18 16 3,509.02 Robertsdale Livestock Auction, Inc. 
Robertsdale, Alabama 

January 25 5,685.77 Robertsdale Livestock Auction, Inc. 
Robertsdale, Alabama 

January 4 1,270.77 Tindel Livestock Auction Market 

Graceville, Florida 

January 4 6,558.07 " « 

January 11 5,060.91 

January 18 6,300.02 

January 18 5,052.54 

January 25 2,114.72 

January 25 3,246.79 


As of February 11, 1971, there remained unpaid by the corporate 
respondent a total of $440,337.19 for livestock purchases. 


6. As president of Loeb & Gottfried, Inc., the individual re- 
spondent established a banking relationship with the Barnett 
National Bank of Jacksonville, Florida. He opened a checking 
account for the corporation and on February 11, 1970 borrowed 
$50,000 on a note secured by the inventory of the corporation. 
The individual respondent by written agreement personally guar- 
anteed the loan and any other loans which the bank would make 
to the corporation. On March 30, 1970, the loan was increased to 
$75,000 and a new note, referred to as a “master note” was sub- 
stituted. This “master note” provided for what was in effect 
a line of credit for $75,000, and was payable on demand. Pur- 
chases of livestock by the corporation were paid for by sight 
drafts on the bank. There was no other arrangement for pay- 
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ment with any of the sellers for purchases by the corporation. 
In operation, as drafts for livestock purchases came to the bank 
for payment the bank would call the individual respondent who 
would come to the bank and issue a check to the bank from the 
corporation’s account in an amount sufficient to cover the drafts. 
This necessitated a daily notification and payment. There was no 
account against which the bank could automatically charge these 
drafts. On many occasions there was not sufficient money in the 
account to pay for these drafts. Customarily, the individual re- 
spondent would make a new and additional loan from the bank 
to raise the necessary funds. By September 11, 1970, the total 
loan obligations of the corporation totalled $180,000. This was 
in excess of the desires of the bank and unsuccessful efforts were 
made to assist the corporation in refinancing through C.I.T. and 
James Talcott, Inc. On November 16, 1970, the bank requested 
and received additional security for its loans in the form of a 
security agreement covering inventory, receivable, contract rights 
and chattel paper. 

7. On January 27, 1971, Robert Loeb, the individual respond- 
ent, advised the bank that the corporation could not cover all the 
current livestock drafts placed with the bank’s collection depart- 
ment. On the following day, January 28, 1971, after consultations 
with the individual respondent, all of the loans of the corporation 
were called by the bank. Demand for payment was delivered to 
and receipt was acknowledged in writing by Robert Loeb, who by 
separate letter also acknowledged default of the security arrange- 
ment with the bank. On the same day the bank took possession 
of the collateral securing the obligation, which included all inven- 
tory. On January 27 and 28, 1971, the bank returned drafts to 
the corporation as unpaid. The drafts were not paid by respond- 
ent. Bankruptcy proceedings were initiated and the corporation 
was adjudged a bankrupt on March 10, 1971. 


PROPOSED CONCLUSIONS 
The complaint charges the individual respondent with viola- 
tions of section 202(a) of the Act (7 U.S.C. 192(a)) which reads: 
“It shall be unlawful with respect to livestock, meats, meat 
food products, livestock products in unmanufactured form, 
poultry, or poultry products for any packer or any livestock 
poultry dealer or handler to: 
“(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in commerce; . . .” 
The complaint also charges the individual respondent with viola- 
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tions of section 201.48(b) of the regulations (9 CFR 201.43(b) ) 
which reads as follows: 


“(b) Purchasers to pay promptly for livestock. Each 
packer, market agency, or dealer purchasing livestock shall, 
before the close of the next business day following the pur- 
chase of livestock and the determination of the amount of 
the purchase price, transmit or deliver to the seller or his 
duly authorized agent the full amount of the purchase price, 
unless otherwise expressly agreed between the parties before 
the purchase of the livestock. Any such agreement shall be 
disclosed in the purchaser’s records and on the accountings 
or other documents issued by the purchaser relating to the 
transaction.” 


By virtue of the admissions of the individual respondent to | 


the allegations in the complaint with respect to the failures of the 
corporation to pay in full and on time for livestock purchases and 
its failure to honor sight drafts issued in payment for livestock 
purchases it is clear, as a factual matter, that the Act and the 
regulations have been violated. See, e.g., In re Loeb & Gottfried, 


Inc., and Robert Loeb (1971) 80 A.D. 914. The individual re- | 


spondent failed to file a brief or argument which would set forth 
his contention as to why a sanction for such violations should not 
be imposed against him. Respondent’s contention, as set forth in 


his answer, is that the violations occurred solely because the bank | 


failed and refused to extend the customary loan to cover the 
drafts presented for payment. We think that such a contention is 
without merit and cannot excuse the individual respondent. In 
the first place, it is the purchaser who has the sole responsibility 
for full and prompt payment under the regulations and the Act. 
A purchaser cannot shift this responsibility to a third person for 
any reason. Nor can a purchaser regulated under the Act issue 
sight drafts without funds to cover them and expect a third 
person not a party to the transactions to satisfy the payment 
provisions of the Act and the regulations for the purchaser. 
Moreover, it is clear that, in the second place, there was no ar- 
rangement with the bank whereby it was in any sense obligated 
to the corporation to advance whatever funds might be required 
by it. The individual respondent’s allegations on this point, which 
appears to be his only defense, was not proved. To the contrary, 
the facts disclose that there was no open-end line of credit avail- 
able to respondent corporation in excess of the $75,000, which 
had long since been exhausted. 
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Failure of a packer to pay for purchases of livestock in full and 
on time, and the issuance of checks or drafts in payment for live- 
stock which are subsequently dishonored when presented for pay- 
ment constitute violations of section 202(a) of the Act and sec- 
tion 201.48 (b) of the regultaions. See, e.g., Jn re James F. O'Neill 
Packing Co., (1971 30 A.D. 493; In re Robert L. Runtz, et al 
(1971) 30 A.D. 800; In re Loeb & Gottfried, Inc. and Robert 
Loeb, supra. 

In this action complainant has requested the issuance of a cease 
and desist order against the individual respondent to prevent 
future actions by him of the kind and character found herein as 
constituting violations of the Act and the regulations. The issu- 
ance of such a sanction is just and proper. See, e.g., Jn re Robert 
L. Runtz, supra; Bruhn’s Freezer Meats of Chicago, Inc., et al. v. 
United States Department of Agriculture, 488 F. 2d 13832 (1971). 
The evidence is clear that the individual respondent owned, oper- 
ated, managed and controlled the corporate respondent. It is con- 
cluded, therefore, on the facts as found herein that the cease and 
desist order set forth below should be issued against the indi- 
vidual respondent. 


PROPOSED ORDER 


Respondent Robert Loeb, individually, or as an officer, director, 
agent or employee of the corporate respondent shall cease and 
desist from: 

1. failing to pay, when due, the full purchase price for live- 
stock purchased in commerce, and 

2. issuing checks or drafts in payment for livestock purchased 
in commerce without having sufficient funds available or main- 
taining sufficient funds on deposit in the bank account on which 
they are drawn to pay such checks or drafts when presented for 
payment. 

This order shall become effective on the first day after service 
upon Robert Loeb. Copies hereof shall be served upon the parties. 


(No. 14,522) 


In re L. A. MOSLEY d/b/a M & S LIVESTOCK COMPANY. P&S 
Docket No. 4587. Decided April 19, 1972. 


Consent order 


Respondent is suspended as a registrant under the act for a period of 30 
days for violations of the act in failing to pay, when due, the full pur- 
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chase price of livestock purchased in commerce and issuing insufficient 
funds checks in purported payment thereof. Respondent is also ordered 
to keep required records. 


Henry F.. Rompage for complainant. 
Turner, Padget, Graham & Laney, Columbia, S. C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on November 10, 1971 by 


the Administrator, Packers and Stockyard Administration, United | 
States Department of Agriculture, charging that respondent has | 


wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 

On April 5, 1972 respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of 
a specified order containing findings of facts and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the cease and desist order and suspension consented 
to by the respondent be issued. 


FINDINGS OF FACT 


1, (a) L. A. Mosely d/b/a M & S Livestock Company, herein- | 


after referred to as the respondent, is an individual with his 
principal place of business located. at Blythewood, South Carolina. 


(b) Respondent, at all times material herein was: 
(1) Engaged in the business of buying livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


or about the dates and in the transactions set forth in paragraph 
II of the complaint, purchased livestock in commerce and in pur- 
ported payment therefor issued checks which were returned un- 
paid by the bank upon which they were drawn because respondent 
did not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


3. Respondent, in connection with his operations as a dealer, 





on 


fai 
co: 
de 
tai 
an 


pu! 


me 


, in 


che 


' ful 
2. Respondent in connection with his operations as a dealer on | 


nes 


the 
the 





L. A. MOSLEY 539 
Cite 31 A.D. 537 


on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


4. Respondent, in connection with his business as a dealer, 
| failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing all assets, liabilities, 
and net worth; and (2) a purchase and sales journal. 


CONCLUSIONS 


| By reason of the facts set forth in Findings of Fact 2 and 3, 
| respondent has violated section 312(a) of the Act (7 U.S.C. 
' 218(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 

By reason of the facts set forth in Findings of Fact 4, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 

Inasmuch as respondent has consented to the issuance of the 
order and suspension set forth below and complainant has recom- 
mended that such order and suspension be issued, the order and 
' suspension will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 

2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


Respondent shall keep accounts, records, and memoranda which 
| fully and correctly disclose all transactions involved in his busi- 
| ness as a dealer subject to the Act, including a general ledger of 
} accounts showing all assets, liabilities, and net worth; and a daily 
record of livestock purchases and sales. 

Respondent is suspended as a registrant under the Act for a 
period of 30 days. 

The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 








PACKERS AND STOCKYARDS ACT, 1921 
Cite 31 A.D. 540 


(No. 14,523) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided April 20, 1972. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect up 
to and including April 30, 1973. 


John Broadley for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent is 
now operating under an order issued April 23, 1971 (30 A.D. 508), 
continuing into effect to and including April 30, 1972, an order 
issued on October 28, 1966 (25 A.D. 1245), authorizing assess- 
ment of the current temporary schedule of rates and charges. 


By a petition filed on April 7, 1972, the respondent requested 
that the current temporary schedule of rates and charges be 
extended to and including April 30, 1973. 


Prior to the issuance of the order of October 28, 1966, author- 
izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Since the present peti- 
tion does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


? 


SS AERTS ITT IIE EE I a a TR RE IRR A 


The Packers and Stockyards Administration, by its attorney, | 


filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of October 28, 1966, is continued in effect during the life 
of this order. 

The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
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affect the marketing of livestock. Accordingly, good cause is found 
for making this order effective in less than 30 days. 


This order shall become effective on April 30, 1972, and remain 
in effect to and including April 30, 1973, unless modified or 
extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 14,524) 


In re ALBERT C. ANDERSON. P&S Docket No. 4607. Decided April 
20, 1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order against 
him for violations of the act in failing to remit shippers’ proceeds 
promptly, failing to deposit proceeds within the time prescribed and 
issuing insufficient funds consignment proceeds checks; and consented to 
an order suspending him as a registrant under the act until the deficit 
in his account for shippers’ proceeds is eliminated. 

Hugh A. Stowe for complainant. 

Wilford M. Forker, Sioux Ctiy, lowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on January 5, 1972 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 

On March 24, 1972 respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of facts 
and conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 
1. (a) Albert C. Anderson, hereinafter referred to as the re- 
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spondent, is an individual whose address is 125 North Meadow 
Lane, Minneapolis, Minnesota 55422. 
(b) Respondent, at all times material herein, was: 

(1) Engaged in the business of conducting and oper- 
ating the Mapleton Livestock Auction Co., posted under and sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard; 

(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 

(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 

2. Respondent, in connection with his operations as a market 
agency during the months of August and September 1971, failed 
to maintain and use properly his custodial account for shippers’ 
proceeds, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors of livestock, in that: (a) As of August 31, 1971, 
respondent had outstanding checks drawn on his custodial ac- 
count for shippers’ proceeds in the amount of $24,916.05, and had 
to offset such checks, cash in said bank account in the amount 
of $6,117.00 resulting in a deficiency of $18,799.05 in funds avail- 
able to pay shippers’ proceeds. (b) As of September 27, 1971, 
respondent had outstanding checks drawn on his custodial account 
for shippers’ proceeds in the amount of $5,777.43, and had to 
offset such checks, cash in said bank account in the amount of 
$69.31, resulting in a deficiency of $5,708.12 in funds available to 
pay shippers’ proceeds. 

3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph III of the complaint, 
issued checks drawn on his custodial account for shippers’ pro- 
ceeds in purported payment of the net proceeds from the sale of 
consigned livetsock, which checks were returned unpaid because 
respondent did not have sufficient funds on deposit in the bank 
account. 

4. Respondent, in connection with the transactions described 
and listed in paragraph III of the complaint, failed to transmit to 
the consignors of livestock the net proceeds derived from the sale 
of such consigned livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 8, 
respondent has violated sections 807 and 312(a) of the Act (7 
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U.S.C. 208, 218(a) and section 201.42 of the regulationss (9 CFR 
201.42). 

By reason of the facts set forth in Findings of Fact 4, re- 
spondent has violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)) and section 201.48(a) of the regulations 
(9 CFR 201.48(a)). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock operations subject 
to the Act, shall cease and desist from: 

1. Failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 

2. Issuing checks in purported payment of the net proceeds 
from the sale of consigned livestock without maintaining suffi- 
cient funds on deposit in the bank account upon which they are 
drawn to pay such checks; and 

3. Failing to transmit to consignors of livestock the net pro- 
ceeds from the sale of such consigned livestock within the time 
required by section 201.43(a) of the regulations (9 CFR 
201.43 (a)). 

Respondent is suspended as a registrant under the Act until 
the deficit in his custodial account for shippers’ proceeds has been 
eliminated. When the deficit has been eliminated, a supplemental 
order will be issued in this proceeding terminating this sus- 
pension. 

The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,525) 
In re AAA MEAT PACKING COMPANY, and PHILIP CAPITANO. P&S 
Docket No. 4466. Decided April 26, 1972. 


Packer—Jurisdiction in commerce—Failure to pay when 
due—Cease and desist 


The respondent corporation is ordered to cease and desist from failing to 
pay, when due, for livestock or meat purchased in commerce and from 
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issuing insufficient funds checks in payment thereof, the Secretary having 
jurisdiction over respondent as a packer where respondent purchased 
livestock at stockyards posted as subject to the act and purchased meat 
from slaughterers in one state which came from animals originating in 
other states or were purchased at posted stockyards. These activities 
subject respondent to jurisdiction under the act as a “packer” and the 
transactions involved are “in commerce.” 

The allegations of the complaint with respect to the individual respondent are 
dismissed. 


James E. Andrews and Jerome S. Ducrest for complainant. 
James F. Quaid, Gretna, La., for respondents. 
John A. Campbell, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The complaint which instituted the proceeding was filed 
on March 31, 1971, by the Administrator, Packers and Stock- 
yards Administration. An amended complaint was filed on June 
11, 1971, charging that AAA Meat Packing Company and Philip 
Capitano had violated section 202(a) of the act (7 U.S.C. 192(a) ) 
and section 201.43(b) of the regulations issued thereunder by 
the Secretary of Agriculture (9 CFR 201.1 et seq.). 

The complaint charged respondents with failing to pay when 
due the full purchase price of livestock and meats purchased in 
commerce and with issuing checks in purported payment for live- 
stock and meats purchased in commerce for which there were 
insufficient funds on deposit. 

Respondents filed an answer to the amended complaint on 
June 29, 1971, admitting that the corporate respondent, AAA 
Meat Packing Co., Inc., is a Louisiana corporation and that the 
individual respondent, Philip Capitano, was, at all times mate- 
rial, president, manager and principal owner of the corporate 
respondent. Respondents denied the remaining allegations and 
moved for dismissal of the original complaint and the amended 
complaint and for such general and equitable relief and orders as 
the Secretary of Agriculture may deem necessary and proper. 

An oral hearing was held in New Orleans, Louisiana, on July 
14, 15, and 16, 1971, before John Campbell, Office of Hearing 
Examiners, United States Department of Agriculture. Respond- 
ents were represented by James F. Quaid, Attorney and Coun- 
selor at Law, Gretna, Louisiana. Complainant was _ repre- 
sented by James E. Andrews and Jerome §S. Ducrest, Office of 
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the General Counsel, United States Department of Agriculture. 

At the close of the hearing the amended complaint was further 
amended, without objection, to conform to the evidence. (Tr. 334- 
338.) 

During the course of the hearing two motions to dismiss were 
filed with the Hearing Examiner—one for lack of jurisdiction 
over respondents, and the other was signed by F. M. Voiron, Jr., 
owner and manager of Voiron’s Stockyards. The motions were 
denied at the hearing, and will be discussed hereinafter under 
the heading “Conclusions.” 

The hearing officer issued a recommended decision to the effect 
that the corporate respondent had violated the act as charged and 
proposed a cease and desist order. Respondent filed exceptions 
thereto and requested oral argument. Oral argument was held 
before United States Department of Agriculture Judicial Officer 
Thomas J. Flavin on April 13, 1972, in Washington, D. C. 

The Findings of Fact below are the same as those proposed by 
the hearing examiner. We also reach the same result as the hear- 
ing examiner, namely, that the facts found constitute violations 
of the act. 

In the brief filed on September 16, 1971, complainant, on the 
basis of the evidence adduced at the hearing, abandoned the 
allegation of unfair practices in the amended complaint that 
pertain to Mr. Philip Capitano, the individual respondent in this 
proceeding. 

FINDINGS OF FACT 


1. Respondent, AAA Meat Packing Company, Inc., is a Louisi- 
ana corporation with its principal place of business located at 
2515 Delaware Street, Kenner, Louisiana 70062. The officers of 
the corporation are: Philip Capitano, president (and principal 
shareholder), Newman J. Pepitone, vice-president, and Paul 
Capitano, secretary and treasurer. (Pleadings; CX 22, RX 1; 
TR. 295-296, 316). 

2. Avoyelles Livestock Auction Market, Mansura, Louisiana, 
Alsbrooks-Guilbeau Stockyards, Inc., Baton Rouge, Louisiana, and 
Voiron’s Stockyard Inc., Thibodaux, Louisiana, at all times mate- 
rial herein, were posted stockyards subject to the provisions of 
the Act. (CX 1-3; Tr. 94-95, 176-177.) 

8. Respondent, in connection with its operations under the Act, 
purchased 1 head of livestock on November 10, 1970, and 15 head 
of livestock on November 17, 1970, from Voiron’s Stockyard, Inc., 
Thibodaux, Louisiana, a posted stockyard under the Act, and, in 
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purported payment therefor, issued a check dated November 27, 
1970, for $2,217.60, which check was returned unpaid by the 
National Bank of Commerce, Jefferson Parish, Louisiana, the 
bank upon which it was drawn because the account upon which 
such check was drawn did not contain sufficient funds to pay such 
check. (CX 5,6 B 1, 6B 2, 6 C-6F; Tr. 15-20, 23-24, 109-114.) 

4. Respondent, in connection with its operations under the Act, 
purchased 24 head of livestock on November 24, 1970, for 
$3,248.85, from Voiron’s Stockyard, Inc., Thibodaux, Louisiana, 
a posted stockyard under the Act, and failed to pay for such live- 
stock purchase until on or about May 27, 1971, when a personal 
note signed by Philip Capitano was given in payment for the 
purchase. (CX 5, 6 B 8; Tr. 21, 110-111, 118-118, 123-124.) 


5. The owner of Voiron’s Stockyard, Inc., expected and under- 
stood that payment for the livestock purchases referred to in 
Findings of Fact 3 and 4 would be made by check and would be 
received in five days to a week following such purchases. (Tr. 
113-114.) 

6. Respondent, in connection with its operations under the Act, 
purchased 22 head of livestock on September 28, 1970, for 
$2,807.91, from Alsbrooks-Guilbeau Stockyards, Inc., Baton 
Rouge, Louisiana, a posted stockyard under the Act, and failed 
to pay the full purchase price of such livestock. (CX 5, 7 B, 7 C; 
Tr. 27-28, 94-102, 121.) 


7. Respondent, in connection with its operations under the Act, 
purchased 15 head of livestock on October 1, 1970, for $2,134.83, 
from Avoyelles Livestock Auction Market, Mansura, Louisiana, 
a posted stockyard under the Act, and failed to pay the full pur- 
chase price of such livestock. (CX 5, 8 B; Tr. 32-33, 80-83, 86-91, 
120.) 

8. During the period involved in this proceeding an agreement 
was in effect between respondent, AAA Meat Packing Company, 
Inc., and Mr. Ernest Rodrigue, Thibodaux, Louisiana, whereby 
Mr. Rodrigue purchased livestock as agent for respondent, then 
slaughtered the livestock and delivered the carcasses to respond- 
ents’ plant in Kenner, Louisiana. Letters were issued by respond- 
ent, dated September 15 and November 18, 1970 to the three stock- 
yards described in Findings of Fact 3, 6 and 7, authorizing the 
purchase of livestock on behalf of respondent. The livestock 
referred to in Findigs of Fact 3, 4, 6, and 7 were purchased and 
slaughtered by Mr. Rodrigue for respondent, pursuant to said 
agreement and authorization. (CX 6 A, 7 A, 8 A, 9 A-F, 6 B 1- 
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B 8, 7 B, 8 B; Tr. 19-20, 24, 26, 31-33, 80, 82, 95-98, 104-110, 
119-140, 323-325.) 

9. Respondent, in connection with its operations under the Act, 
on or about the dates and in the transactions set forth below, 
purchased meat, in commerce, from the Thompson Packing Co., 
Inc., New Orleans, Louisiana, and failed to pay the full purchase 
price of such meat. 

Date of Quantity of Meat 
Purchase Purchased Amount 
1970 (pounds) (dollars) 
October 6 178 $ 67.64 
719 273.22 
587 223.06 
1,316 765.88 
1,511 809.49 
1,964 1,102.63 
1,242 670.68 
1,321 741.84 
1,610% 877.29 
1,897 1,024.38 
1,612 870.48 
459 816.71 
1,709% 933.77 
November 1,221 656.00 
1,841% 1,079.92 
640% 847.80 


Total— 19,829% Total— 10,760.79 
CX 10, 11 A 1-16, 11 B, Tr. 45-47, 51-52, 54, 223-236, 239. 

10. In connection with the October 6, 7, 8, 9, and 15 purchases 
from Thompson Packing Company, Inc., set forth in Finding of 
Fact 9, respondent, in purported payment, issued a check dated 
November 12, 1970, for $2,139.29, which check was returned un- 
paid by the National Bank of Commerce, Jefferson Parish, Louisi- 
ana, the bank upon which it was drawn, because the account upon 
which such check was drawn did not contain sufficient funds to 
pay such check. ( CX 10, 11 C; Tr. 46, 50, 53, 224-228.) 

11. The meat sold to respondent by Thompson Packing Co., 
Inc., in the transaction referred to in Findings of Fact 9 and 10 
was meat from cattle that had been purchased in Texas, Missis- 
sippi, or Alabama, and slaughtered by Thompson Packing Co., 
Inc., in Tibodaux, Louisiana. (CX 14 A-14 X; Tr. 162-163, 165, 
238-241.) 


1 Five exhibits in the 14 series indicate purchases of livestock from Charles L. Columb, 
Raceland Stockyards, Inc., Louisiana (CX 14 A, B, J, 8S, and U; also see Tr. 163). 
However, testimony by the witness from Thompson was that the purchases appearing 
in CX 14 A through 14 X were made in either Texas, Mississippi, or Alabama and 
that “Most of the animals that we kill come from feed lots.” (Tr. 289-240). 
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12. Respondent, in connection with its operations under the 
Act, on or about the dates and in the transactions set forth below, 
purchased meat, in commerce from the Stevens Meat Co., Inc., 
Gonzales, Louisiana, and failed to pay the full purchase price of 
such meat. 

Quantity of Meat 

Date of Purchased Amount 
Purchase (pounds) (dollars) 
4,745 $1,921.09 

5,347 2,154.53 

1,787 661.19 

682 368.28 

8,015 1,219.59 

8,075 1,238.56 

2,626 1,096.91 

4,157% 1,741.88 


Total— 25,484% Total— 10,402.03 
(CX 10, 12 A-H; Tr. 56, 185-195.) 


18. The meat sold to respondent by Stevens Meat Co., Inc., 
Gonzales, Louisiana, in the transactions referred to in Finding of 
Fact 12, was meat from cattle that had been purchased by Stevens 
Meat Co., Inc., at posted stockyards in Louisiana or at various 
stockyards located in Arkansas, Mississippi and Alabama, and 
slaughtered by Stevens Meat Co., Inc. (CX 15 A-15 SS; Tr. 176- 
178, 185, 195, 203-209, 212-213.) 


14. Respondent, in connection with its operations under the Act, 
on or about the dates and in the transactions specified below, 
purchased meat in commerce from the Guillot Packing Co., Inc., 
Slidell, Louisiana, and failed to pay the full purchase price of 
such meat. 


Quantity of Meat 
Date of Purchased Amount 
Purchase (pounds) (dollars) 
November 12 2,835 
12 85 
16 653 


Total— 3,575 


2 There appears to be a minor variance in the pound figures for the two November 
12 purchases in the amended complaint, as amended (Tr. 835-336), and those which 
this Examiner computes from exhibits, CX 10, 18 A 1, 18 B 1-2, and C 1-2, 
Since the dates of purchase and the dollar amounts are consistent, the precise com- 
putation of the quantity figures is not material in the disposition of the issues here. 
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(CX 10, 18 A 1, 18 B 1-B 2, 18 C 1-C 2; Tr. 59, 69-70, 76-78, 215- 
216.) 

15. The meat sold to respondent by Guillot Packing Co., Inc., 
Slidell, Louisiana, in the transactions referred to in Finding of 
Fact 14, was meat from cattle that had been purchased by Guillot 
Packing Co., at various stockyards located in Mississippi and 
Alabama, and slaughtered by Guillot Packing Co., Inc. (CX 18 
A 1-13 C 7; Tr. 60-66, 69-78, 217-220.) 

16. On the morning of December 1, 1970, a fire occurred at 
the AAA Meat Packing Company. All the meat in inventory was 
condemned and seized by the Louisiana Department of Agricul- 
ture. (Tr. 320-321, 329-330, 332-333.) 


CONCLUSIONS 


There is no doubt from the record evidence that the corporate 
respondent on numerous occasions, as charged in the complaint, 
failed to pay promptly and fully for livestock and meat purchased. 
Respondent seems to argue that Ernest Rodrigue purchased and 
slaughtered the livestock for his own account and that respondent 


was only a guarantor of some of the final transactions. But, as 
we have found in Finding of Fact 8 above the evidence establishes 
that Rodrigue acted as agent for respondent. 

The main issues in the case are those of jurisdiction. 

Section 201 of the act (7 U.S.C. 191) defines “packer” to mean 
“any person engaged in the business (a) of buying livestock in 
commerce for purposes of slaughter or (b) of manufacturing or 
preparing meats or meat food products for sale or shipment in 
commerce.” 

Respondent purchased livestock from stockyards posted by the 
Secretary as subject to the act pursuant to sections 302 and 3038 
of the act (7 U.S.C. 202, 203) which provide for such posting of 
places “. . . in which live cattle, sheep, swine, horses, mules or 
goats are received, held or kept for sale or shipment in commerce.” 

The case law under the act is to the effect that animals pur- 
chased at posted stockyards are purchased “in commerce” within 
the meaning of the act, at least in the absence of any evidence to 
the contrary. In re Sebastopol Meat Co., Inc., 28 A.D. 485, 440 
(1969), aff’d on other grounds 440 F. 2d 983 (9th Cir. 1971); 
In re Kurtz G. Schmitz et al., 27 A.D. 485, 489 (1968); In re 
Central California Livestock, Inc., 15 A.D. 97, 104 (1956). 

Respondent, then, qualifies as a “packer” under the act by pur- 
chasing livestock in commerce for slaughter. Findings of Fact 11, 





550 PACKERS AND STOCKYARDS ACT, 1921 
Cite 31 A.D. 548 


18 and 15 also show that respondent purchased meat from 
slaughterers in Louisiana which came from animals originating 
in states other than Louisiana or were purchased at posted stock- 
yards. These activities would also subject respondent to juris- 
diction under the act as a “packer” and the transactions referred 
to are “in commerce.” Folsom Third Street Meat Co. et al. Vv. 
Freeman, 307 F. Supp. 222 (N.D. Cal. 1969). Respondent is in 
the business of selling meats and meat products, such as ground 
beef, and undoubtedly the carcasses or parts of carcasses pur- 
chased by respondent were “manufactured” or “prepared” by 
respondent for the buyers from respondent. 

We hold, then, that respondent is a “packer” subject to the 
jurisdiction of the Secretary under the act and that the failures 
to pay promptly and fully for livestock and meat purchased in- 
volved transactions “in commerce” within the meaning of the act. 

It has long been held in proceedings under the act that a packer 
who fails to make payment fully and promptly for livestock pur- 
chased engages in or uses an “unfair” practice under section 202 
of the act. See, e.g., In re Fred Ainbinder et al., 7 A.D. 288, 295 
(1948) ; In re Louise A. Cross et al., 8 A.D. 686, 688 (1949) ; In re 
W. L. Harris, 8 A.D. 689, 692 (1949); In re Quaker Packing 
Company, Inc., 8 A.D. 1834, 1840 (1949); In re Central Live- 
stock, Inc., 15 A.D. 97, 110 (1956) ; In re Kurtz G. Schmitz et al., 
27 A.D. 435, 438-39 (1968). 

The same is true for the practice of issuing “insufficient funds” 
checks even though the checks may later be made good in whole 
or in part. In re Barry Packing Company, 9 A.D. 1205, 1206 
(1950) ; In re Rosenthal Packing Company, 19 A.D. 971 (1960) ; 
In re Goldring Packing Company, 21 A.D. 26 (1962) ; In re Award 
Packing Co., 27 A.D. 625 (1968). In re Haas-Davis Packing Co., 
Inc., 29 A.D. 1249, 1251 (1970). 


This proceeding is one in vindication of the public interest and 
not for reparation. Voiron’s motion to dismiss the complaint, 
presumably because it was finally paid by respondent, is not 
appropriate in this proceeding and is dismissed. Without merit 
also is respondent’s argument that because complainant dropped 
the case against Philip Capitano as an individual, the complaint 
should be dismissed against the corporate respondent. Because 
complainant considered that it did not have an adequate case 
against Capitano as an individual and distinct from the corpora- 
tion, this has no bearing on the matter of violations of the act by 
the corporation. 
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ORDER 


1. Respondent, AAA Meat Packing Company, Inc., its officers, 
directors, agents, and employees, directly or through any corpo- 
rate or other device, in connection with its operations as a packer, 
shall cease and desist from: 

(a) Issuing checks in payment for livestock or meat pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks; and 

(b) Failing to pay, when due, the full purchase price of 
meat or livestock purchased in commerce. 

2. The allegations of the complaint with respect to Philip 
Capitano are hereby dismissed. 


(No. 14,526) 


In re CHARLEY CHARTON. P&S Docket No. 4621. Decided April 
27, 1972. 


Consent order 


Respondent is ordered to cease and desist from failing to deposit shippers 
proceeds promptly, using such proceeds for unauthorized purposes, 
issuing insufficient funds checks in payment of net proceeds and live- 
stock purchases, failing to pay, when due, for livestock purchased and 
failing to keep required records; and respondent is suspended as a 
registrant under the act until the deficit in his shippers proceeds account 
has been eliminated. 


Richard S. Wetzler for complainant. 
Robert E. Irwin, Russellville, Ark., for respondent, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 28, 1972, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has willfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 

On April 4, 1972, respondent filed an answer in which he admits 





552 PACKERS AND STOCKYARDS ACT, 1921 
Cite 31 A.D. 551 


the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Charley Charton, doing business as Ola Livestock Auc- 
tion hereinafter referred to as the respondent, is an individual 
with his principal place of business located at Ola, Arkansas 
72853. 

(b) Respondent, at all times material herein was: 

(1) Engaged in the business of conducting and oper- 
ating the Ola Livestock Auction, Ola, Arkansas, posted under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 

(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock in commerce for his own account; and 

(8) Registered with the Secretary of Agriculture as a 
market agency to sell on commission and as a dealer to buy and 
sell livestock in commerce. 

2. Respondent, during the period December 31, 1970, through 
August 31, 1971, failed to maintain and use properly his custodial 
account for shippers’ proceeds thereby endangering the faithful 
and prompt accounting for and payment of portions of proceeds 
due the owners or consignors of livestock in that: 

(a) As of December 31, 1970, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $4,164.76, and to offset said checks, the respond- 
ent had cash in the bank account in the amount of $283.43, result- 
ing in a deficiency of $3,881.33 in funds available to pay shippers’ 
proceeds. 

(b) As of August 17, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $10,260.75, and to offset said checks the respond- 
ent had cash in said bank account in the amount of $2,924.99 and 
deposits in transit and current proceeds receivable in the amount 
of $6,260.68, resulting in a deficiency of $1,075.08 in funds avail- 
able to pay shippers’ proceeds. 

(c) As of August 31, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
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in the amount of $7,640.17, and to offset said checks, the respond- 
ent had cash in said bank account in the amount of $3,996.63 and 
current proceeds receivable in the amount of $1,260.59, resulting 
in a deficiency of $2,382.95 in funds available to pay shippers’ 
proceeds. 

(d) Such deficiencies were due in part to respondent’s fail- 
ure to deposit in his custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from sales of consigned livestock. 


8. Respondent, in connection with his operations as a market 
agency in commerce under the Act, on or about the dates and in 
the twenty-nine transactions set forth in paragraph III of the 
complaint and in divers other transactions on such dates, issued 
checks in purported payment of the net proceeds resulting from 
the sale of livestock consigned on a commission basis, which 
checks were returned unpaid by the bank on which they were 
drawn because respondent did not have sufficient funds on deposit 
in the account upon which such checks were drawn. 


4. Respondent, in connection with his operations as a market 
agency in commerce under the Act, on or about the dates and in 
the transactions set forth in Finding of Fact 3 above, sold con- 
signed livestock on a commission basis and failed to pay, when 
due, to consignors of such livestock the net proceeds of the sale 
of the livestock. 


5. Respondent, in connection with his operations as a dealer 
under the Act, on or about the dates and in the twenty-seven 
transactions set forth in paragraph 5 of the complaint purchased 
livestock in commerce and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


6. Respondent, in connection with his operations as a dealer 
under the Packers and Stockyards Act, on or about the dates and 
in the transactions set forth in Finding of Fact 5 above, pur- 
chased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


7. Respondent, in connection with his business as a market 
agency and a dealer, failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions involved 
in his business as a market agency and dealer under the Act in 
that the respondent failed to keep and maintain: 
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(1) a general ledger of accounts showing assets, lia- 
bilities, income, expense and net worth; 


(2) cash receipts and cash disbursements journal ; 

(3) a purchase and sale journal ; 

(4) adaily record of purchases and sales; 

(5) monthly reconciliations of his bank accounts; 

(6) complete and accurate record of checks issued; 

(7) livestock inventory ; and 

(8) a record of accounts receivable and accounts payable. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, 3, 4, 5, 
and 6 herein, respondent has wilfully violated sections 304, 307, 
and 312 (a) of the Act (7 U.S.C. 205, 208, and 213 (a)) and sec- 
tions 201.40, 201.41, 201.42, and 201.43 (a) and 201.43 (b) of the 
regulations (9 CFR 201.40, 201.41, 201.42, and 201.48 (a) and 


(b) ). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. (a) Failing to deposit in his “Custodial Account for Ship- 
pers’ Proceeds” before the close of the next banking business day 
after sale of consigned livestock an amount equal to all of the 
proceeds receivable from the sale of consigned livestock due from 
the respondent or employees of the respondent or any buyer to 
whom the respondent has extended credit; (b) Failing to deposit 
in his “Custodial Account for Shippers’ Proceeds” before the close 
of the third banking business day after sale of consigned live- 
stock an amount equal to all proceeds receivable from the sale 
of consigned livestock whether or not such proceeds have been 
collected or received by the respondent ; 


2. Making such use or disposition of funds in respondent’s pos- 
session or control as will endanger or impair the faithful and 
prompt accounting for and payment of such portion thereof as 
may be due the consignors or shippers of livestock or other per- 
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sons having an interest therein of which interest the respondent 
has knowledge; 


8. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; 


4. Issuing.checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks ; 


5. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


6. Failing to keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency or dealer subject to the Act including: 


a general ledger of accounts showing assets, liabilities, in- 
come, expense and net worth; a cash receipts and cash dis- 
bursements journal; a purchase and sales journal; a daily 
record of purchases and sales; monthly reconciliation of his 
bank accounts; complete and accurate record of checks 
issued; livestock inventory; and a record of accounts receiv- 
able and accounts payable. 


Respondent is suspended as a registrant under the Act until he 
demonstrates that the deficit in his “Custodial Account for Ship- 
pers’ Proceeds” has been eliminated. At the request of respondent, 
when respondent demonstrates that the deficit in his “Custodial 
Account for Shippers’ Proceeds” has been eliminated, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 
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(No. 14,527) 


In re JOHN W. MONK, d/b/a J. W. M. Propuce. PACA Docket 
No. 2-2363. Decided April 3, 1972. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to pay for commodities purchased in interstate com- 
merce are violations of the act for which his license under the act is 
revoked. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respond- 
ent failed to file an answer to the complaint charging him with 
failing to pay for perishable agricultural commodities purchased 
in interstate commerce. Chief Hearing Examiner Jack W. Bain 
issued a recommended decision based upon the default in the 
filing of an answer and proposed an order revoking respondent’s 
license under the act. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and 
order are adopted as the final decision and order herein. The 
order shall become effective on the 11th day after the date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
November 16, 1971, by the Consumer and Marketing Service, 
United States Department of Agriculture. The respondent, form- 
erly of East Lansing, Michigan was charged with purchasing and 
accepting various shipments of fruits and vegetables in inter- 
state commerce but failing to pay for them. 


Copies of the complaint and the rules of practice were served 
on respondent on November 24, 1971. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
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requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 


On January 12, 1972, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on January 31, 1972, without further 
investigation or hearing, pursuant to Section 47.30(c) of the Rules 
of Practice (7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, John W. Monk, is an individual doing business 
as J. W. M. Produce whose last known place of business is 4980 
Park Lake Road, East Lansing, Michigan 48823. 

2. Pursuant to the licensing provisions of the Act, license 
number 710939 was issued to respondent on January 8, 1971. 
This license next is subject to renewal on or before January 8, 
1972. However, this license was suspended automatically at the 
close of business August 6, 1971, when respondent failed to 
satisfy a reparation award issued in PACA Docket No. 2-2207, 
and remains suspended at this time. 

3. During the period March 1971 through May 1971, respond- 
ent purchased 107 lots of perishable agricultural commodities 
from 12 sellers, and directed their delivery to various locations 
where these lots were received in interstate commerce, and ac- 
cepted without complaint, but respondent failed to make full 
payment of the agreed purchase prices to the sellers, as set forth 
in the complaint. The total amount unpaid and due is $162,814.94. 


4. By notice in writing dated August 13, 1971, and on prior 
occasions, respondent was given opportunity to demonstrate or 
achieve compliance with the lawful requirements of the Act re- 
lating to the above mentioned transactions, but he has failed to 
do so. 

5. As results of complaints by the sellers involved in Finding 3, 
the Judicial Officer issued 12 reparation awards in July and Sep- 
tember 1971, which remain unpaid. 


PROPOSED CONCLUSIONS 


Respondent’s failures to make full payment promptly in the 
transactions mentioned above constitute flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order proposed below should be issued. 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite 31 A.D. 560 









PROPOSED ORDER 


Effective on the eleventh day after the date hereof, respondent’s 
license under the Act is revoked, and the facts and circumstances 
thereof shall be published. 

Copies of this order shall be served upon the parties. 











(No. 14,528) 






In re DEVITA FRUIT COMPANY. PACA Docket No. 2-2204. De- 
cided April 4, 1972. 






Stay order vacated—Reconsideration denied 







Decision by Thomas J. Flavin, Judicial Officer 






RECONSIDERATION DENIED 


On February 16, 1972, an order was entered (31 A.D. 304) 
in this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), revoking the li- 
cense of respondent for failure to pay promptly and fully for 
46 lots of produce purchased over a period of eight months from 
18 shippers and for failure to account and pay for a consignment 
of one lot of tomatoes on January 5, 1970. 

The order was based upon the default of respondent in filing 
an answer to the complaint and respondent did not file exceptions 
to the hearing examiner’s recommendation of revocation. 

While the matter was pending before Chief Hearing Examiner 
Jack W. Bain, Carl Norman Quinn filed a request that the hear- 
ing be reopened to permit Quinn, formerly associated with re- 
spondent, to file an answer to the complaint... The request was 
denied and the hearing examiner issued a recommended decision 
and order finding flagrant and repeated violations of the act by 
respondent and recommending revocation of respondent’s license. 
Quinn filed exceptions to the report. Subsequently we issued the 
decision and order of February 16, 1972. 

Quinn filed a petition for reconsideration and reopening on 


1As explained in our decision and order of February 16, 1972, the act prohibits 
a licensee from employing for one year a person who has been “responsibly connected” 
with a person whose license has been revoked or who has been found to have flagrantly 
or repeatedly violated the act. “Responsibly connected” is defined to include the 
officers of a corporation and Quinn appears to have been vice-president of respondent. 
(7 U.S.C. 499a(9), 499h(b).) His interest is in the collateral consequences of finding 
respondent to have flagrantly or repeatedly violated the act. 
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February 28, 1972, and complainant filed a reply thereto. The 
order of February 16, 1972, was stayed on February 28, 1972, 
pending further action. 

We conclude that we should not change our decision and order 
of February 16, 1972. Admittedly respondent violated the act 
repeatedly. Any answer filed by Quinn and any oral hearing can- 
not establish otherwise. Reopening would be unproductive as far 
as this proceeding is concerned. 

The stay order of February 28, 1972, is vacated. The decision 
and order of February 16, 1972, are reinstated and shall become 
effective on May 1, 1972. 


(No. 14,529) 


ROCKY FORD PRODUCE COMPANY v. RUBY PRODUCE COMPANY, INC. 
PACA Docket No. 2-2015. Decided April 4, 1972. 


F.o.b.—“Open invoice” and protection agreement not established— 
Agreement for handling on consignment established 


Where respondent failed to establish an “open invoice” as to a December 30, 
1969, transaction, respondent is liable for the f.o.b. price; and where 
respondent failed to establish a protection agreement on a January 29, 
1970, transaction, it is liable for the entire invoice price. With respect 
to a February 18, 1970 transaction, it is established that there was an 
agreement allowing respondent to consign the shipment and remit on 
that basis; however, respondent is found liable to complainant for the 
trucking charges previously deducted from the accounting. Where claims 
on two transactions were not timely, they are not within the Secretary’s 
jurisdiction. Complainant’s other claims are extinguished by setoff. 


George S. Whitten, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $6,394.65, the balance 
claimed due to complainant on the $22,212.50 alleged sale price 
of eight shipments of fresh vegetables, after deduction of $15,- 
817.85 admitted by complainant to be due to respondent on prior 
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transactions. A copy of the report of investigation prepared by 
the Department was served upon each of the parties. A copy of 
the formal complaint was served upon respondent, which filed an 
answer thereto, denying liability to complainant. Respondent 
requested an oral hearing. 

An oral hearing was held in Penns Grove, New Jersey, on 
October 20, 1971. Complainant was represented by his employee, 
Rey Carrera, who also testified in complainant’s behalf. Respod- 
ent was represented by counsel. One witness testified for respond- 
ent. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Tom M. Shiba, doing business 
as Rocky Ford Produce Company, whose address is P. O. Box 416, 
Edinburg, Texas. 


2. Respondent, Ruby Produce Company, Inc., is a corporation 
whose address is 10 Cherry Street, Pedricktown, New Jersey. 
At the time of the transactions involved herein, repsondent was 
licensed under the act. 

3. On or about August 29, 1969, in the course of interstate 
commerce. complainant sold to respondent one truckload of large 
bell peppers, consisting of 953 wirebound crates at an agreed 
price of $3.50 per crate or a total of $3,335.50, f.0.b. Pueblo, 
Colorado, for shipment to respondent at Pedricktown, New Jersey. 

On or about August 29, 1969, complainant shipped to respond- 
ent the above mentioned large bell peppers in a Mrs. Smith’s Pie 
truck from Pueblo, Colorado. 

4. On or about August 31, 1969, in the course of interstate 
commerce, complainant sold to respondent one truckload of large 
green peppers, consisting of 958 wirebound crates at an agreed 
price of $3.50 per crate or $3,353.00, f.0.b. Pueblo, Colorado, for 
shipment to respondent at Pedricktown, New Jersey. 


On or about August 31, 1969, complainant shipped to respond- 
ent the above mentioned large bell peppers in a Shore Line Pro- 
vision truck from Pueblo, Colorado. 

5. On or about August 30, 1969, in the course of interstate 
commerce, complainant sold to respondent one truckload of large 
bell peppers, consisting of 922 wirebound crates at an agreed 
price of $3.50 per crate or $3,227.00, f.o.b. Pueblo, Colorado, for 
shipment to respondent at Pedricktown, New Jersey. 

On or about August 30, 1969, complainant shipped to respond- 
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ent the above mentioned large bell peppers in a Shore Line Pro- 
vision truck from Pueblo, Colorado. 

6. On or about December 30, 1969, in the course of interstate 
commerce, complainant sold to respondent one truckload of green 
cabbage, consisting of 721 cartons at an agreed price of $2.75 per 
carton or $1,982.75, f.o.b. Edinburg, Texas, for shipment to re- 
spondent at Pedricktown, New Jersey. 

On or about December 30, 1969, complainant shipped to re- 


spondent the above mentioned green cabbage in a McAdams truck 
from Edinburg, Texas. 


7. On or about January 29, 1970, in the course of interstate 
commerce, complainant sold to respondent one truckload of green 
cabbage, consisting of 690 cartons at an agreed price of $2.50 per 
carton or $1,725 plus $20 for ice and a $250 advance to the truck 
driver or a total of $1,995, f.o.b. Edinburg, Texas, for shipment 
to respondent at Pedricktown, New Jersey. 


On or about January 29, 1970, complainant shipped to respond- 
ent the above mentioned green cabbage in a Schwartz truck from 
Edinburg, Texas. 

8. On or about February 18, 1970, in the course of interstate 
commerce, complainant sold to respondent one truckload of green 
cabbage, consisting of 650 cartons at an agreed price of $3.00 per 
carton or $1,950, plus $20 for ice and a $400 advance to the truck 
driver or a total of $2,370, f.o.b. Edinburg, Texas, for shipment 
to respondent at Pedricktown, New Jersey. 

On or about February 18., 1970, complainant shipped to re- 
spondent the above mentioned green cabbage in a Bob McKenize 
truck from Edinburg, Texas. 

8. An informal complaint relative to the shipments of August 
29, 30, and 31, 1969, was filed April 9, 1970, which was within 
9 months after the causes of action relative to these shipments 
accrued. An informal complaint relative to the shipments of Jan- 
uary 6 and 7, and February 19, 1970, was filed September 18, 
1970, which was within 9 months after the causes of action rela- 
tive to these shipments accrued. 


CONCLUSIONS 


In addition to the six shipments set forth in the findings of 
fact, complainant seeks recovery of the sale price of two truck- 
loads of cucumbers shipped August 1 and 8, 1969. Complainant 
billed respondent for. these two shipments on August 2 and 11, 





564 PERISHABLE AGRI. COMMODITIES ACT, 19380 
Cite 31 A.D. 561 


1969, in the amounts of $2,800 and $3,149.25 or a total of 
$5,949.25. However, an informal complaint covering these two 
loads of cucumbers was not filed until September 18, 1970, which 
was more than 9 months after the cause of action relative to these 
two loads accrued. Therefore, the Secretary does not have juris- 
diction to award reparation as to these two transactions. 


Complainant states in the formal complaint and in a letter 
which is attached as an exhibit to the report of investigation that 
respondent is due credits totaling $15,817.85 on other transactions 
which occurred between July 18, and August 10, 1969, and which 
are not the subject of the complaint, and advises that complainant 
has applied these credits to the transactions of August 1, 8, 29, 
80 and 31, 1969 which together total $15,864.75. Respondent in 
its answer alleges that the proper amount due respondent on these 
other transactions of July 18, through August 10, 1969 is $16,- 
849.35. Since there is no timely complaint from respondent cover- 
ing these transactions we can only allow the amount admitted 
due by complainant as a set off, and apply such set off as directed 
by complainant. 

This application of the credits due respondent will of course be 
allowed only to the extent that the amount claimed by complain- 
ant on the transactions of August 1 through 31 is found to be due 
to complainant from respondent. Since we have before found 
that the transactions of August 1 and 8, 1969 are not within our 
jurisdiction the $15,817.85 in credits due respondent cannot be 
applied against these two transactions. As these two claims total 
$5,949.25, this leaves $9,868.60 claimed on the transactions of 
August 29, 30 and 31, 1969, against which the $15,817.85 may be 
applied. Since the $15,817.85 admittedly due respondent and re- 
maining to be applied, exceeds the $9,868.60 claimed by com- 
plainant on the transactions of August 29, 30 and 31, 1969, com- 
planant’s claims as to such transactions are fully extinguished by 
the admission and need not be discussed further. 

There remains to be determined what amount, if any, is cue to 
complainant on its claims of December 30, 1969, and January 29, 
and February 18, 1970. Invoices covering these transactions were 
attached to the sworn complaint and were received into evidence 
at the hearing without objection by respondent. These invoices 
show a f.o.b. sale at prices as shown in the findings of fact. 
However, as to the transaction of December 30, 1070 respondent 
states that the shipment was received on open invoice and that 
the load was sent to New York and returned a net amount of 
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$729.25. Respondent does not deny that it received the invoice 
from complainant showing the f.o.b. price on this shipment. Nor 
is there any evidence that respondent ever objected to complain- 
ant’s invoice. Nor did respondent submit an invoice showing open 
terms. In addition, respondent submitted no accounting showing 
the disposition of the shipment in New York. We find that re- 
spondent contracted for the shipment of December 30, 1970 and 
is liable for the f.o.b. price of $1,982.75. As to the transaction of 
January 29, 1970 respondent’s testimony was as follows: 


“This is pretty close, we purchased it at two and a half, 
we did purchase it with a protection—price protection, 
which was based on the Florida comparative. So we had 
$215 for it.” 


A letter attached to the investigation report clarifies this testi- 
mony somewhat by indicating respondent’s desire ‘to pay $2.25 
per crate for this shipment. We are not sure what respondent 
means by price protection in this context, but if respondent is 
claiming that it had protection against a market decline it has 
failed to show that there was a market decline. We find that 
respondent is liable for the f.o.b. price. Respondent also contends 
that the driver was paid full freight on this load and that it is 
not liable for the $250 advance which complainant made to the 
driver. However, respondent offered no receipt for the full 
amount of the freight and the driver’s advance of $250 is clearly 
shown on the face of the shipping manifest. Respondent, there- 
fore, is liable for the entire invoice price of this shipment or 
$1,995. Complainant alleges a balance due on the shipment of 
February 18, 1970 of $2,370.00 which includes the f.o.b. purchase 
price plus $20 for ice and $400 for an advance to the truck driver. 
Respondent alleges that this shipment was handled pursuant to 
an agreement, made after arrival, that respondent could consign 
the produce and remit the proceeds to complainant. Mr. Rey 
Carrera, an employee of complainant, testified at the hearing that 
a Mr. Lou Kaleck, salesman for complainant, negotiated all of 
the sales involved herein on behalf of complainant. The record 
contains no testimony or statement by Mr. Kaleck. Mr. Ruben- 
stein, president of respondent, testified at the hearing that he 
represented respondent in all negotiations with Mr. Kaleck and 
that Mr. Kaleck authorized the consignment of the shipment of 
cabbage made February 18, 1970. We find therefore that there 
was an agreement allowing respondent to consign the shipment 
and remit on that basis. Respondent submitted an accounting 
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covering this load from John Vera, Inc. of Philadelphia, Penn- 
sylvania dated February 24, 1970, showing as follows: 


“624 Crts. Gr. Cabbage 12 @ 3.75 45.00 
387 @ 3.50 1,354.50 
225 @ 3.25 731.25 2,130.75 
Commission 25¢ per pkg. 156.00 
Handling charge 18.72 
Freight 586.00 760.72 
1,370.03” 


Complainant claims that it gave a $400 advance to the truck 
driver on this shipment and this is supported by the shipping 
manifest. However, respondent stated that in the accounting the 
entire freight bill was deducted. Therefore, $400 of the $586 
deducted for freight should not have been deducted and should 
be added to the $1,370.03 due complainant on this shipment. This 
makes the total amount due complainant on this shipment 
$1,770.03. 

The total amount due complainant on the shipments of Decem- 
ber 30, 1969, and January 29, and February 18, 1970 is $5,747.78. 
Respondent’s failure to pay respondent this amount is a viola- 
tion of section 2 of the act for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant as reparation $5,747.78, with interest thereon 
at the rate of 8 percent per annum from March 1, 1970, until paid. 

Copies of this order shall be served upon the parties. 


(No. 14,530) 


ALLIED PRODUCE DISTRIBUTORS, INC. v. RHODESDALE Foop PRo- 
DUCE, INc. PACA Docket No. 2-2244. Decided April 5, 1972. 


Delivered sale—Breach of size specifications 


Where complainant breached the contract by shipping cucumbers with an 
intermixture of sizes larger than specified in the contract, and re- 
spondent accepted the produce, respondent is liable for the purchase 
price less damages resulting from the breach. Respondent is not en- 
titled to deduct trucking charges. Complainant’s charge for bins is 
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not proper. The charge for federal inspection made at request of com- 
plainant should be deducted from the amount owing to complainant by 
respondent. 


George S. Whitten, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $1,869.00 
in connection with a shipment of cucumbers in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 

An oral hearing was held in Cambridge, Maryland, on Novem- 
ber 23, 1971. Complainant was represented by its president Leon 
Schorr who also testified in complainant’s behalf. One additional 
witness testified for complainant. Respondent was represented by 
counsel. Two witnesses testified for respondent. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Allied Produce Distributors, Inc., is a corpora- 


tion whose address is 81 Brooklyn Terminal Market, Brooklyn, 
New York. 


2. Respondent, Rhodesdale Food Produce, Inc., is a corpora- 
tion whose address is Rhodesdale, Maryland. At the time of the 
transaction involved herein, respondent was not licensed under 
the act but was operating subject to license. 

3. On or about August 25, 1970, complainant sold to respondent 
598 bushels of cucumbers, size to be no larger than 214 inches in 
diameter, at a price of $3.00 per bushel delivered. 

4. On or about August 26, 1970, complainant delivered by truck 
to respondent 598 bushels of cucumbers. Upon arrival at respond- 
ent’s place of business the cucumbers were Federally inspected 


at 3.30 p.m. on August 26, 1970, with the following results in 
relevant part: 
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Products inspected: CUCUMBERS (For Processing) in pallet 
boxes. 30 pallets. Manifested at 598 
bushels. 

Size: 9% 2% inches and smaller in diameter. 
84% 21% inches and larger in diameter, 
including 60% 214 inches and larger. 
One pallet 2% inches and larger. 


5. Complainant, on August 28, 1970, invoiced respondent as 
follows: 


“8/25 598 bu. cukes @ $2.00 del’d $1,794.00 
Extra charge for use of bins del’d 
and returned 75.00 
$1,869.00” 


At a later date complainant issued a corrected invoice showing 
the price per bushel as $3.00 delivered. No part of the invoice 
price has been paid by respondent. 

6. An informal complaint was filed on November 20, 1970, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant seeks to recover the full invoice price of the 
cucumbers involved herein. Respondent contends that the price 
of the cucumbers was $2.00 delivered instead of $3.00, that it did 
not contract for and should not be held liable for the $75.00 
charge for use of the bins, that complainant breached the contract 
of sale by shipping cucumbers larger than agreed upon, and that 
it is entitled to deduct from any remittance to complainant $100 
for an advance given to a truck driver who transported a prior 
load of produce from complainant to respondent. 

The parties agree that the contract was negotiated orally be- 
tween Mrs. Frances White, president of respondent and Mr. Leon 
Schorr, president of complainant. Mr. Schorr testified that the 
contract price was $3.00 per bushel delivered. Mrs. White, testi- 
fied that she thought the price was $2.00 delivered. Her attorney 
questioned her more closely as follows: 


“Q. Do you recall whether $2.00 a bushel was agreed upon? 
“A. I'll be honest with you. I was trying to pack and 
leave. There were a lot of loose ends. I had a plane to catch 
and I was very disturbed because I didn’t particularly want 
them, I didn’t need them, but Leon was pressuring me and 
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I was tired and I said alright. You know, and all I was con-. 
cerned with was the size. . .” 

“Q. You don’t know, then, exactly what the agreed upon 
price is? 

“A. I think I recall $2.00. . .” 


We find that the price was $3.00 per bushel or a total delivered 
price of $1,794. 

Complainant stated in a letter made a part of the investigation 
report that a service charge for the use of bins is customary. 
However, Mrs. White’s testimony at the hearing was that she 
did not contract to pay a service charge for the bins and that 
while such a charge is customary in f.o.b. shipments, it is not 
in delivered shipments. Complainant had the burden of proving 
that the contract contained a provision for such a charge. We find 
that this burden has not been met, and that the parties did not 
contemplate such a charge as part of his contract. 


Respondent’s principal defense to the complaint is that the 
contract was breached by complainant’s failure to deliver cucum- 
bers of the agreed size. Although the record contains much argu- 
ment between the parties concerning the size agreed upon, it is 
clear from all the testimony including several admissions by 
complainant that the contract called for cucumbers no larger 
than 214 inches in diameter. Also the inspection report clearly 
shows that 60% of the cucumbers were 214 inches and larger and 
that one pallet was 21% inches and larger. Moreover, the evidence 
shows that the size of the cucumbers was critical and that this 
fact was made known to complainant when the contract was 
negotiated. We find that complainant breached the contract by 
shipping to respondent cucumbers with an intermixture of sizes 
larger than 214 inches. Respondent notified complainant of this 
breach on the same day the cucumbers were received but ac- 
cepted the cucumbers. Since respondent accepted the produce 
it is liable for the purchase price thereof less damages resulting 
from complainant’s breach. The Uniform Commercial Code, sec- 
tion 2-714, provides that “where the buyer has accepted goods and 
given notification. . . he may recover as damages for any non- 
conformity of tender the loss resulting in the ordinary course of 
events from the seller’s breach as determined in any manner 
which is reasonable.” The same section further provides that 
“The measure of damages for breach of warranty is the difference 
at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had 
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been as warranted, unless special circumstances show proximate 
damages of a different amount. In the absence of other evidence 
we find that the value the cucumbers would have had if they had 
been as warranted was equal to the purchase price of $3.00 per 
bushel or a total of $1,794 for the entire load. Mrs. White testi- 
fied at the hearing that the value of the non-conforming cucum- 
bers was only $.50 to $.75 per bushel due to the fact that they 
were suitable only for relish stock and could not be pickled in 
barrels. Mrs. White stated: 


“The product that I was making was in a barrel and to make 
it in a barrel, the pickle has to be a certain size. Otherwise 
the pickle will blow. In other words, it has too much air. 
So the diameter of the pickle in the larger sizes becomes a 
pertinent factor because if it’s just a fraction larger, the 
pickle is no good. It cannot be utilized for any purpose be- 
cause it spoils immediately. So therefore, when we’re getting 
into the 2 inch size, the diameter of the pickle becomes most 
important.” 


A Mr. George Blankenship, president of Herlock Pickling Com- 
pany testified for the respondent. Mr. Blankenship stated that 
he used pickles in excess of 21% inches in his business and had a 
contract with respondent to buy all of respondent’s supply of 
pickles of a size larger than 21% inches in diameter during 1970, 
for $.75 per bushel. Mr. Blankenship further stated that during 
the latter part of August, 1970, he was paying only $.50 per 
bushel for pickles in excess of 214 inches which were purchased 
on the open market. Respondent’s Mrs. White stated that in 
order to be abundantly fair to complainant she assigned a value 
of $1.00 per bushel to the entire lot of pickles in question and 
that respondent stands ready to remit to complainant on that 
basis. In the light of this admission by respondent we will ac- 
cept $1.00 per bushel or $598 as the value of the goods accepted. 
Respondent’s damages therefore amount to $1,196. Respondent 
contends that there should be deducted from any amount owing to 
complainant the amount of $100 which it paid to a truck driver 
on a previous load from complainant to cover the driver’s ex- 
penses for the return trip. Complainant’s Mr. Schorr indicated 
that this was done without complainant’s authority. Respondent 
offered no receipt from the truck driver or other documentary 
evidence to show that such payment had been made or that it 
was done with complainant’s authority. We find that this amount 
should not be deducted from the amount due to complainant. 
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Respondent also seeks to deduct $22 for the cost of the federal 
inspection made at destination at the request of complainant. 
We find that this is a proper expense. 

We have before found that respondent is liable for the purchase 
price of $1,794 and that the charge on complainant’s invoice of 
$75 for bins was not proper. Respondent’s damages which we 
found to be $1,196 and the $22 inspection fee should be deducted 
from the $1,794 purchase price. The total due complainant from 
respondent is therefore $576. Respondent’s failure to pay com- 
plainant this amount is a violation of section 2 of the act for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $576, with interest thereon 
at the rate of 8 percent per annum from October 1, 1970, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 14,531) 


I. FoGEL & Co., LTD. v. BARR PACKING COMPANY. PACA Docket 
No. 2-2096. Decided April 7, 1972. 


Rescission—Dismissal 


Where complainant failed to establish an antecedent breach of contract by 
respondent where contract was rescinded, the complaint is dismissed. 


Frederick W. Woodley, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks an award of reparation against respondent in the amount 
of $1,854.90 in connection with a transaction in interstate com- 
merce involving two piggyback loads of juice grapes. 

A copy of the report of investigation prepared by the Depart- 
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ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant in con- 
nection with this transaction. 


Although the amount requested as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the shortened method of procedure provided in section 
47.20 of the rules of practice, 7 CFR 47.20, are applicable. Pur- 
suant to this procedure, complainant filed an opening statement 
and respondent filed an answering statement. Each party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, I. Fogel & Co., Ltd., whose 
addres is 274 McDougall Street, Windsor, Canada. 


2. Respondent is a partnership composed of Edwin Lewis Barr, 
Sr., Merle Baird Barr, Edwin Lewis Barr, Jr., and Caroline 
Hooser Barr, doing business as Barr Packing Company, whose 
address is P. O. Box 307, Sanger, California. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On September 24, 1970, in the course of interstate commerce, 
respondent sold to complainant two piggyback loads of juice 
grapes, U. S. No. 1 grade, Daisy brand, to be packed in 36-pound 
lidded lugs and with each trailer to contain 300 lugs of Alicante 
grapes and 740 lugs of Muscat grapes, at an agreed contract 
price of $185 per ton, plus precooling, for the Alicante variety, 
and $160 per ton, plus precooling, for the Muscat variety, f.o.b. 
Sanger, California, with shipment to be made on September 29, 
1970, and with the produce to be billed to the Norfolk & Western 
Railway ramp at Detroit, Michigan. 


4. The contract between the parties was negotiated by a broker, 
W. A. White Co., Detroit, Michigan, who issued a Brokers Stand- 
ard Memorandum of Sale in connection with each of the two 
piggyback lots. 

5. On September 29, 1970, the broker telephoned complainant 
and stated that respondent would not be able to comply with the 
contract of September 24 due to its inability to obtain enough 
Alicante grapes. In the course of this conversation, however, the 
broker informed complainant that respondent could ship to com- 
plainant one van with 250 lugs of Alicante grapes, with the rest 
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being Muscats, and a second van with 250-300 lugs of Carignane 
grapes, and the balance Muscats, if complainant were agreeable. 
Complainant refused the substitution, telling the broker that 
complainant did not “want to be told what to buy” and instruct- 
ing the broker to “cancel the order.” The broker, on that same 
day, telephoned respondent and described the conversation which 
had taken place with complainant. The broker also sent the fol- 
lowing wire to complainant at 3:12 p.m. on September 29: 


“As per phone conversation Barr Packing cancel two pigs 
juice grapes due fact unable give you enough Alicantes.” 


6. Beginning on September 29, 1970, complainant made num- 
erous efforts, both in the United States and Canada, to make 
cover purchases of Alicante grapes against the contract of Sep- 
tember 24 with respondent. Subsequently, on October 8, 1970, 
complainant wired the broker as follows: 

“Retel still attempting to buy against contract and when 

loss is determined will expect full payment from shipper.” 


7. On or about October 9, 1970, complainant wired the broker 
as follows: 


“We have today purchased 2 cars of grapes against your 
contract. Muscats at $200.00 per ton and Alicantes at 
$250.00 per ton. The 2 pigs that you failed to deliver were 
priced at Muscats for $160.00 per ton and Alicantes at 
$185.00 per ton. Will expect the difference.” 


The preceding wire was in reference to a cover purchase made 
by complainant from the Calendonia Distributors Limited, Tor- 
onto, Canada, on October 9, 1970, of two carloads of juice grapes 
in 36-pound lugs, as follows: 


Variety Car PFE 7022 F.O.B. Price Per Ton 
No.: Lugs 
Muscat 700 $200.00 
Alicante 300 250.00 
Precooling 75.00 
Car PFE 9911 
Variety No.: Lugs F.0.B. Price Per Ton 
Muscat 683 $200.00 
Alicante 857 250.00 
Precooling 75.00 


8. The formal complaint was filed on March 8, 1971, which 
was within 9 months after the alleged cause of action herein 
accrued. 
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CONCLUSIONS 


Complainant’s purchase from respondent of the grapes in- 
volved herein, under the terms set forth in Finding of Fact 
No. 3, is undisputed. It is likewise undisputed that respondent 
failed to ship grapes to complainant in compliance with such 
contract. Complainant takes the position that respondent’s fail- 
ure to comply with the contract was in breach thereof, for which 
complainant is entitled to damages, this being the difference be- 
tween the contract price of the grapes purchased from respond- 
ent on September 24, 1970, and the total of the prices paid for 
cover purchases by complainant on October 9, 1970. Respondent 
denies liability to complainant, however, both on the ground that 
the contract of sale was rendered invalid when it was cancelled 
on September 29, 1970, by complainant in the conversation with 
the broker, and because there was an insufficient quantity of 
Alicante grapes available to respondent to ship to complainant 
under the contract. 


The record clearly establishes, without any denial by complain- 
ant, that complainant told the broker on September 29 to “cancel 
the order,” and that this information was conveyed by the broker 
to respondent. Respondent’s apparent position in the matter is 
that it took complainant’s words at face value and understood— 
in effect—that complainant was rescinding the contract and would 
neither engage in any further negotiations aimed at finding a way 
out of the mutual dilema caused by the shortage of Alicantes, or 
expect or accept any further performance by respondent under 
the contract. Respondent, in support of this view, points out 
that complainant at no time prior to October 8 gave any indica- 
tion that it (complainant) still desired to obtain the grapes which 
were the subject of the September 24 purchase, and gave no 
indication prior to that time that it (complainant) would make 
a replacement purchase and hold respondent liable for any in- 
crease in prices over those set forth in the September 24 contract. 

Section 2-720 of the Uniform Commercial Code provides that 
“Unless the contrary intention clearly appears, expressions of 
‘cancellation’ or ‘rescission’ of the contract of the like shall not 
be construed as a renunciation or discharge of any claim in dam- 
ages for an antecedent breach.” However, on the basis of the 
record before us, it is not clear that respondent perpetrated an 
“antecedent breach.” It (respondent) had through the day of 
September 29 to make delivery on the contract, and but for com- 
plainant’s instructions to “cancel the order,” may well have made 








( 





MEYER v. TOMATOES, INC. 575 
Cite 31 A.D. 575 


such delivery. In any event complainant, as the moving party, 
has the burden of proving that the antecedent breach required 
by section 2-720 was committed by respondent. In our view, com- 
plainant has failed to sustain this burden. Accordingly, we con- 
clude that complainant’s words, “cancel the order,” interpreted 
by respondent to mean “abrogate the contract and all attendant 
liability”, was a logical and reasonable interpretation. We also 
conclude that respondent’s subsequent failure to ship the grapes 
to complainant was not, due to this understanding by respondent, 
without reasonable cause under section 2 of the act. Accordingly, 
the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 14,532) 


MEYER TOMATOES v. TOMATOES, INC. PACA Docket No. 2-2271. 
Decided April 12, 1972. 


Interim order pending second tender of payment—Abnormal temperature— 
Resale proceeds—Transit loss 


In an f.o.b. sale of a truckload of tomatoes where inspection at destination 
disclosed abnormally high temperatures and where complainant agreed 
to release respondent from liability for the full purchase price (the 
trucker to make good any transit loss to complainant after resale by 
respondent), it is held that liability of respondent will be satisfied upon 
payment to complainant of the net amount realized on the resale. This 
amount having been previously refused by complainant, the proceeding 
is held in abeyance pending second tender of payment by respondent. 


James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation of $8,117.50 against respondent in connection with a 
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transaction in interstate commerce involving a truckload of 
tomatoes. 

A copy of the Department’s report of investigation was served 
upon complainant. Copies of the formal complaint and the report 
of investigation were served upon respondent. Respondent filed 
an answer in which all liability was denied and an oral hearing 
was requested. 

An oral hearing was held at New York, New York, on January 
31, 1972, at which respondent was represented by counsel and 
complainant was represented by its accountant, Dusan Petrovic. 
Four witnesses appeared and testified at the hearing, one for 
complainant and three for respondent. Briefs were filed by both 
parties. 

FINDINGS OF FACT 


1. Complainant is a partnership composed of Leo Albert Meyer 
and Robert Leroy Meyer, doing business as Meyer Tomatoes, 
whose post office address is P. O. Box 606, King City, California. 

2. Respondent, Tomatoes, Inc., is a corporation whose post 
office address is Section D, Unit Nos. 401-402, New York City 
Terminal Market, 735 East 239th Street, Bronx, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 

8. On or about March 25, 1971, in the course of interstate com- 
merce, complainant sold to respondent one truckload of mature, 
green tomatoes, containing 900 40-pound cartons, 85% U.S. No. 1, 
at an agreed price of $9.00 per carton, f.o.b. Nogales, Arizona, 
or a total purchase price of $8,100.00, plus a Ryan Recorder 
charge of $17.50. 

4. The contract between the parties was negotiated by com- 
plainant’s sales manager, Ben W. Heggins and respondent’s 
president, Robert King, through a broker, Martin M. Seidman. 
The broker prepared a Memorandum of Purchase and Sale, copies 
of which were delivered to the parties. 

5. On March 25, 1971, complainant shipped the 900 cartons of 
tomatoes from Nogales, Arizona, to respondent at the Bronx, New 
York, in a trailer truck furnished by Central Truck Brokers, Inc., 
a truck brokerage concern located in Nogales, Arizona, and owned 
and operated by Bob Chapman of the Bobby Chapman Trucking 
Company. Complainant’s special shipping instructions to the 
truck carrier called for the tomatoes to be carried at a tempera- 
ture of 54°. 

6. On or about March 30, 1971, the truckload of tomatoes ar- 
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rived at respondent’s place of business in the New York City 
Terminal Market, Bronx, New York. On March 31, 1971, at 4:15 
a.m., and after respondent had unloaded the shipment, the to- 
matoes were federally inspected at 1381 Oak Point Avenue, Bronx, 
New Rork, which is an address adjacent to the New York City 
Terminal Market. The inspector described the temperature, con- 
dition and grade of the tomatoes as follows: 


“Temperature of Product: Ranges 63°F. to 74°F. 


“Condition: Average approximately 5% green 
and breakers, 30% turning and 
pink, 50% light red and red. Soft 
Tomatoes range 2 to 30% in most 
samples, none in some, average 
12%. Average 1% decay. 6 to 
14% average 10% damage by 
numerous slightly sunken dis- 
colored areas occurring over 
shoulders. : 


“Grade: Meets quality requirements but 
fails to grade U. S. No. 1 only 
account of condition. Now ap- 
proximately 65% U. S. No. 1, 
Quality, 12% soft.” 


7. On March 31, 1971, following complaint received by long 
distance telephone from respondent’s vice-president, Louis Guerra, 
the broker Seidman called complainant’s Ben Heggins and told 
him that the load of tomatoes had arrived hot, cooked and in bad 
condition. 

8. On March 31, 1971, in the course of a five-day long distance 
conversation engaged in by and between Ben Heggins, Martin 
Seidman, and the truck broker’s Freddie Rivera, from Nogales, 
Arizona, and respondent’s Louis Guerra and the truck driver, 
Bob Chapman, in the Bronx, New York, Heggins agreed to re- 
lease respondent from all liability and to look for payment of 
the invoice price of the tomatoes from the truck broker, Central 
Truck Brokers, Inc., and the truck operator, Bob Chapman. 


9. On March 31, 1971, Central Truck Brokers, Inc., sent the 
following wire to respondent: 


“PLEASE HANDLE FOR THE ACCOUNT OF BOBBY 
CHAPMAN TRUCKING AND CENTRAL TRUCK BROK- 
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ERS INC MEYER TOMATOES INVOICE NUMBER 313 
THANK YOU” 


10. On April 30, 1971, following resale of the 900 cartons of 
tomatoes, respondent sent complainant its check for the net pro- 
ceeds of resale, $4,751.24. Complainant refused to cash this check 
and returned it to respondent. 

11. Under date of May 26, 1971, respondent addressed a letter 
to the Department reading in part as follows: 


“Robert King, had telephone conservations with Bob Meyer 
and our broker Martin Seidman confirming the agreement 
that Central Truck Brokers would pay Meyer Tomatoes for 
the full amount of the load.” 


12. On or about June 11, 1971, respondent sent its check in 
the amount of $4,751.24 to Central Truck Brokers, Inc. This check 
was returned uncashed to respondent by Central Truck Brokers, 
Inc., on June 24, 1971. 

13. The formal complaint was filed on July 19, 1971, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Federal inspection of the tomatoes at destination showed tem- 
peratures of the product ranging from 63°F. to 74°F. Since the 
shipping instructions called for the carrier to keep the tempera- 
ture at 54 degrees, it is obvious that this transportation condition 
was abnormal so that the defense of suitable shipping condition 
is not available to respondent. 

Having unloaded the tomatoes at destination, respondent is 
deemed to have accepted the shipment and is liable for the agreed 
purchase price, less any damages respondent may have suffered 
by reason of any breach of contract on the part of complainant. 


Respondent does not dispute the fact, that the tomatoes were 
unloaded at destination or that the temperatures disclosed by 
inspection were abnormal. As to the temperatures, we find the 
broker, Seidman, writing to the Department on May 28, 1971, 
advising of complaint received from respondent on arrival of 
the shipment that the tomatoes were “cooked”. Also, in its 
answer, respondent expressly refers to the “heated temperatures” 
of the tomatoes upon arrival and, in his letter to the Department 
dated May 26, 1971, respondent’s president, Robert King, con- 
cedes the liability of the truck operator and the truck broker for 
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the shipment of tomatoes. In an f.o.b. sale the buyer is responsible 
for all loss or damage in transit not caused by the seller. Ordi- 
narily, respondent’s acknowledgement that this was a transit loss 
would be sufficient for us to hold respondent liable to complainant 
for the agreed purchase price of the tomatoes. Here, however, 
it is respondent’s position that in the course of the five-way 
conference call on March 31, 1971, complainant agreed to release 
respondent from all liability and to look for payment from the 
truck operator, Bob Chapman, and the truck broker, Central 
Truck Brokers, Inc. As indicated hereafter, we find substantial 
merit to respondent’s position. 


In substance, the material portions of the five-way conference 
call, as testified to by complainant’s Ben Heggins and respondent 
witnesses, Seidman and Guerra, were as follows: 


Heggins testified that no agreement was reached to terminate 
the contract and that complainant would insist upon payment in 
full from respondent. This was denied by Seidman, who testified 
that after a little bit of urging from himself and Ben Heggins, 
the truck operator, Bob Chapman, and the truck broker, Freddie 
Rivera, agreed to accept responsibility for the loss. According to 
Seidman, Heggins agreed to release respondent from the contract 
wih complainant and Heggins was fully aware the purpose of the 
truck broker’s telegram, authorizing respondent to sell for the 
account of the truck broker and truck operator, was to give 
written notice that respondent was to be released from all liabil- 
ity. Seidman’s testimony was corroborated by Guerra who testi- 
fied that after telling Heggins he was going to reject the load, 
Heggins said he would release respondent from all contract ob- 
ligations and look to Central Truck Brokers, Inc. for any balance 
due after resale of the shipment. Guerra also testified that the 
truck broker, Freddie Rivera, definitely agreed to make good any 
loss to complainant. 


Respondent’s president, Robert King, testified that after being 
notified a complant was to be filed against respondent, he called 
complainant partner, Robert Meyer, for an explanation, and that 
Meyer admitted he was aware of the agreement releasing respond- 
ent from their contract, but being unable to get payment from 
the truck broker complainant had no alternative to proceeding 
against respondent as a licensee under the act. This particular 
testimony of King’s is significant for it also formed the subject of 
one of the allegations contained in respondent’s answer. King’s 
testimony was not rebutted for Meyer was neither called as a 
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witness to testify at the hearing nor is his deposition testimony 
of record in this proceeding. 


Complainant stresses the fact that the truck broker’s wire to 
respondent authorizing resale of the tomatoes made no mention 
of respondent being relieved of contract liability by complainant. 
This omission was explained by respondent’s president King as 
being due to his many, many years of business and personal re- 
lationship with complainant partner, Robert Meyer, in the course 
of which each accepted the other’s word as his bond. 


Having alleged that the contract was terminated by agreement 
between the parties, the burden of establishing such an agreement 
by a preponderance of the evidence was upon respondent. In our 
view, respondent has sustained this burden of proof and it is 
so concluded. 


The evidence establishes that the net amount realized by re- 
spondent from the sale of the tomatoes was $4,751.24. This 
amount was tendered to and refused by complainant. Accordingly, 
it is concluded that the liability of respondent will be satisfied 
upon payment to complainant of $4,751.24, without interest. In 
order to give respondent an opportunity to settle this liability 
to complainant on the basis indicated, this proceeding shall be 
held in abeyance. If respondent does not within a reasonable 
time again tender payment of $4,751.24 to complainant, such 
failure will be a violation of section 2 of the act. 


ORDER 


This proceeding is held in abeyance pending the issuance of 
a further order herein. 
Copies of this order shall be served upon the parties. 


(No. 14,533) 


THOMAS A. CURTIN v. THE ZEITZER FOOD CORPORATION. PACA 
Docket No. 2-2216. Decided April 27, 1972. 


Time of delivery—Wrongful rejection—Damages 


Where respondent failed to establish a breach by complainant as to time 
of delivery, respondent’s rejection was wrongful and he failed to give 
notice thereof to complainant. Damages are awarded complainant for 
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the difference between contract price and resale proceeds plus incidental 
damages for freight and for unloading and loading. 


George S. Whittten, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $206.80 in con- 
nection with a shipment of onions in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 

Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
cedure, the parties were given opportunity to file evidence in the 
form of sworn statements but did not do so. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Thomas A. Curtin, whose 
address is RD 8, Townline Road, Albion, New York. 

2. Respondent, the Zeitzer Food Corporation, is a corporation 
whose address is 101 Horatio Street, New York, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 

8. On or about January 28, 1971, complainant contracted to 
ship to respondent a partial truckload of Jumbo onions consisting 
of 188 sacks at $2.15 delivered respondent’s place of business. 
The parties agreed as part of their contract that the onions were 
“to arrive first part of next week as truck available.” 

4. The contract between the parties was negotiated by a broker, 
Pope & Mooers, Inc. of Jersey City, New Jersey, which issued a 
confirmation of sale dated January 28, 1971. 

5. The onions were tendered for delivery to respondent on 
Friday, February 5, 1971, and were refused by respondent on the 
same day. Respondent instructed the truck driver to return the 
onions to the complainant and did not inform complainant at that 
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time that the onions had been refused. In transporting the onions 
to respondent the truck crossed through a portion of the state 
of New Jersey. 

6. Complainant incurred a freight charge for shipment and re- 
turn of the onions in the amount of $131.60, and a fee in the 
amount of $19.00 for unloading and reloading the onions. Com- 
plainant resold the onions for $2.00 per sack. 

7. The formal complaint was filed on May 26, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant claims that the onions involved herein were 
wrongly rejected: by respondent and that he is entitled to damages 
resulting from such rejection. Respondent contends that the 
onions were rightfully rejected on two counts. First, respondent 
alleges that the onions were under size. This contention is un- 
supported by any evidence in the record. Second, respondent 
alleges that the onions were rightfully rejected because they ar- 
rived late. The record shows that the contract called for delivery 
“first part of week as truck available,” and that delivery was not 
until Friday. However, the investigation report contains a letter 
from the broker stating that respondent was advised of shipment 
at the time shipment was made and offered no objection. This 
has not been denied by respondent. We find therefore that re- 
spondent’s rejection was wrongful. 

The evidence shows that respondent failed to notify complain- 
ant promptly of the rejection and instead told the truck driver 
to return the onions to complainant. Thus complainant was un- 
able to resell the onions in New York City at that time and incur- 
red round trip freight on the load as a result of the wrongful 
rejection. For this reason we will not use the usual method of 
computing damages, which would be the difference between con- 
tract price and market price at the time and place for tender, 
but will instead award complainant the difference between the 
contract price and the price he actually realized for the onions 
or $.15 per sack, a total amount of $28.20.* 

In addition, complainant is entitled, as incidental damages, to 
the round trip freight which amounted to $131.60, and $19.00 for 
the cost of unloading and reloading the onions. Complainant’s 
damages, resulting from respondent’s wrongful rejection, amount 


1Complainant claims $56.20 as the difference between contract price and reseale 
price, but the complainant’s invoice on resale shows that this amount is the result 
of an incorrect computation. 








MISCELLANEOUS 583 
Cite 31 A.D. 583 


to a total, therefore, of $178.80. Respondent’s failure to pay com- 
plainant this amount is a violation of section 2 of the act for 
which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $178.80, with interest thereon 
at the rate of 8 percent per annum from March 1, 1971, until 
paid. : 

Copies of this order shall be served upon the parties. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 14,534) 


RONALD D. OFFUTT & SON, INC. v. HOUSE OF ALBERT’S ‘FINE 
Foops’, INC.; KEL-MAR, INC.; JACK COOPER; and EDWARD 
KELLEY. PACA Docket No. 2-2504. Reparation of $4,391.96 
with 8 percent interest from May 1, 1971, awarded com- 
plainant against the respondents in order issued April 4, 
1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,535) 


E. C. REINAUER & SONS, INC. v. SIMEONE Bros. POTATO Co., INC. 
PACA Docket No. 2-2508. Reparation of $5,520.25 with 8 
percent interest from September 1, 1971, awarded complain- 
ant against respondent in order issued April 5, 1972, by 
Thomas J. Flavin, Judicial Officer. 


(No. 14,536) 


DicK BARRETT PRODUCE, INC. v. SIMEONE Bros. POTATO Co., INC. 
PACA Docket No. 2-2507. Reparation of $1,902.75 with 8 
percent interest from September 1, 1971, awarded complain- 
ant against respondent in order issued April 5, 1972, by 
Thomas J. Flavin, Judicial Officer. 


(No. 14,537) 


SUNFRESH INCORPORATED v. SIDNEY NEWMAN & Co., INc. PACA 
Docket No. 2-2512. Reparation of $1,615 with 8 percent 
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interest from October 1, 1971, awarded complainant against 
respondent in order issued April 6, 1972, by Thomas J. Fla- 
vin, Judicial Officer. 


(No. 14,538) 


CALIFORNIA POTATO GROWERS v. SIDNEY NEWMAN & Co., INC. 
PACA Docket No. 2-2511. Reparation of $7,117.40 with 8 
percent interest from September 1, 1971, awarded complain- 
ant against respondent in order issued April 6, 1972, by 
Thomas J. Flavin, Judicial Officer. 


(No. 14,539) 


FRANK DONIA Co. v. SIMEONE Bros. POTATO Co., INc. PACA 
Docket No. 2-2509. Reparation of $2,348.75 with 8 percent 
interest from August 1, 1971, awarded complainant against 
respondent in order issued April 6, 1972, by Thomas J. Fla- 
vin, Judicial Officer. 


(No. 14,540) 


LA PREFERIDA, INC., OF NEW YORK v. FRANK Russo. PACA 
Docket No. 2-2518. Reparation of $925.75 with 8 percent 
interest from April 1, 1971, awarded complainant against 
respondent in order issued April 7, 1972, by Thomas J. Fla- 
vin, Judicial Officer. 


(No. 14,541) 


SMITH AND WICKER TOMATO Co., INC. v. VALLEY VIEW MARKETS, 
Inc. PACA Docket No. 2-2516. Reparation of $612.50 with 
8 percent interest from June 1, 1971, awarded complainant 
against respondent in order issued April 7, 1972, by Thomas 
J. Flavin, Judicial Officer. 


(No. 14,542) 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. IMPERIAL TOMATO 
CORPORATION. PACA Docket No. 2-2515. Reparation of 
$2,250 with 8 percent interest from December 1, 1971, 
awarded complainant against respondent in order issued 

April 7, 1972, by Thomas J. Flavin, Judicial Officer. 
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(No. 14,543) 


INTERNATIONAL FRUIT GROWERS AND SHIPPERS, INC. v. A-1 PRO- 
DUCE. PACA Docket No. 2-2513. Reparation of $3,454.90 
with 8 percent interest from October 1, 1971, awarded com- 
plainant against respondent in order issued April 7, 1972, 
by Thomas J. Flavin, Judicial Officer. 


(No. 14,544) 


HARVEY SCHWENDIMAN v. S & F Foops COMPANY. PACA Docket 
No. 2-2514. Reparation of $1,765 with 8 percent interest 
from April 1, 1971, awarded complainant against respond- 
ent in order issued April 10, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,545) 


LEN WALTHER & SONS v. ARTIE’S Foop Propucts, INc. PACA 
Docket No. 2-2517. Reparation of $6,704.50 with 8 percent 
interest from June 1, 1971, awarded complainant against 
respondent in order issued April 10, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,546) 


PROCACCI BROTHERS SALES CorP. v. STANLEY J. BLUMBERG. PACA 
Docket No. 2-2519. Reparation of $639.45 with 8 percent 
interest from July 1, 1971, awarded complainant against 
respondent in order issued April 10, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,547) 


DE BRUYN PRODUCE Co. v. WEST SIDE PRODUCE Co. PACA Docket 
No. 2-2520. Reparation of $537 with 8 percent interest from 
September 1, 1971, awarded complainant against respondent 
in order issued April 11, 1972, by Thomas J. Flavin, Judicial 


Officer. 
(No. 14,548) 


JOE PHILLIPS, INC. v. FELIX PAGES AND Co. PACA Docket No. 
2-2521. Reparation of $2,840.25 with 8 percent interest from 
October 1, 1971, awarded complainant against respondent in 
order issued April 11, 1972, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 14,549) 


GREAT LAKES PRODUCE Co., INC. v. FELIX PAGES AND Co. PACA 
Docket No. 2-2522. Reparation of $2,492.50 with 8 percent 
interest from October 1, 1971, awarded complainant against 
respondent in order issued April 11, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,550) 


A. J. STALLONE & COMPANY v. UNITED BROS. WHOLESALE PRO- 
DUCE, ALAMIN WHOLESALE PRODUCE COMPANY and UNITED 
BROTHERS AND ALAMIN BROTHERS. PACA Docket No. 2-2505. 
Reparation of $2,801.61 with 8 percent interest from March 
1, 1971, awarded complainant against respondents jointly 
and severally in order issued April 12, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,551) 


MERIT PACKING COMPANY v. PALOMO PRODUCE & TRUCKING CORP. 
PACA Docket No. 2-2532. Reparation of $8,422.60 with 8 
percent interest from November 1, 1971, awarded complain- 
ant against respondent in order issued April 19, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,552) 


PACIFIC PACKING COMPANY v. MICHAEL KODISH & Co., INC. 
PACA Docket No. 2-2538. Reparation of $6,248 with 8 per- 
cent interest from November 1, 1971, awarded complainant 
against respondent in order issued April 26, 1972, by Thomas 
J. Flavin, Judicial Officer. 


(No. 14,553) 


JOE PHILLIPS, INC. v. BLAND DISTRIBUTING Co. PACA Docket 
No. 2-2539. Reparation of $2,076.65 with 8 percent interest 
from August 1, 1971, awarded complainant against respond- 
ent in order issued April 27, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,554) 


MOUNTAIN ORCHARD COOPERATIVE, INC. v. ANDY’S PRODUCE CoM- 
PANY. PACA Docket No. 2-2540. Reparation of $2,493.75 
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with 8 percent interest from July 1, 1971, awarded com- 
plainant against respondent in order issued April 27, 1972, 
by Thomas J. Flavin, Judicial Officer. 


(No. 14,555) 


HOWARD GAULT COMPANY v. C & F PRODUCE Co., INC. PACA 
Docket No. 2-2544. Reparation of $3,883.60 with 8 percent 
interest from December 1, 1971, awarded complainant against 
respondent in order issued April 27, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,556) 


COLLINS BROS. PRODUCE v. BOB MARLOW. PACA Docket No. 
2-2545. Reparation of $3,646.12 with 8 percent interest from 
June 1, 1971, awarded complainant against respondent in 
order issued April 28, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,557) 


BONITA PACKING Co. v. H & P Propuce, INc. PACA Docket No. 
2-2546. Reparation of $450 with 8 percent interest from 
September 1, 1971, awarded complainant against respondent 
in order issued April 28, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,558) 


SCHLEY BROTHERS v. TRAUTMANN PRODUCE CO. OF HEREFORD, 
TEXAS, INC. PACA Docket No. 2-2547. Reparation of $640 
with 8 percent interest from September 1, 1971, awarded 
complainant against respondent in order issued April 28, 
1972, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 14,559) 


TRIPLE E PRODUCE Corp. v. HILLS SUPERMARKETS, INC., t/a HILLS. 
PACA Docket No. 2-1477. Order issued April 6, 1972, by 
Thomas J. Flavin, Judicial Officer. 
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Packers and Stockyards Act, 1921—Cont. 


BROKERAGE 

Payment of, by packer, absent services ..................00.c:ccccessesseeeeees 516 
CHECKS 

I TI ois. cccionudtaddeedmeiduimananl 530, 548 


COMMERCIAL BRIBERY 
By packer, to induce sales of meat products .............0.....000004. 516 


CONSENT ORDER—Cease and desist: 


Failure to deposit proceeds promptly .................... ee 
I i Ny We asain ssc cases sedscdnndncsessascdansacatgnctncaneaeneg 522, 551 
I iiss cnsinitiananiasentaineniaiiaabiaaanalinnd 541 
Insufficient funds consignment proceeds checks ...................... 541, 551 
Temi Geet GRMIND a. is ceisissisiiiivrinnciesscntdtinonguceele 522, 551 
TE I irisdiniittiscsssiciisias: BSR EER 541, 551 
I, IIE ca occ caancvassssasccacenestiacsucacovccunsesinacveversvmoetoaies 522, 551 


CONSENT ORDER—Suspension of registration: 


30-day suspension for failure to pay when due ........................ 537 

SE ND Ba osoicsvhisiciieiiinies SEES RES 541, 551 

While deficit remains in shippers proceeds account ..............541, 551 
DISMISSAL 

Of allegations against corporate officer has no bearing 

on jurisdiction as to corporation ... sis state tah : 548 

GIFTS 

Payment of money to induce sales of meat products 516 
INDUCEMENT 

Payment of money, by packer, to induce sales 516 
INSOLVENCY 


Suspension of registration of 30 days and thereafter 
ST INE 550i OE AR RERAN A GORE s 522 











590 SUBJECT INDEX OF AGRI. DECISIONS, APRIL 1972 31 A.D 


Packers and Stockyards Act, 1921—cont. 


JURISDICTION 

I sc BILE: Kiet MOA BA AR. MEER is 8Pg 

50. cphntracsenisussansbaniumalariioe ania Malema 543 

aed Bleck acd ali ay sah/asdieN anni ASORSCS SOG 543 

Purchase at posted stockyard ..............cccsccccccccvsssssessccsssssssczeersens . 648 
OFFICER OF CORPORATION 

I I eis, RE RR BRE Bien 530 
PACKER 

Commercial bribery in sales of meat products saci 516 

I BR ID oss ciesesinsccsccssessesecsncsssevosoevsicnssisascacneanss 530, 543 

ail so sansa genes oonepehsexeeedpsoveseee tian 543 

I NIN III 55. caasesnvansvusdsoaceesacdsisysesjsesssznsekenchbesonnre 530, 543 

BN «Sa cis nin 2s cokes MeaycscavanDed ect ans cobhacecachbestasoencsctessteicscbassatee tocéaes 543 

I ass sci ipchosinnsscasicensces Deel eavidsentsct meanness 516 

Re eee SOIRTIAIIO | o..055605605005028scureion anon datranNi.. 543 

Payment of brokerage in sale of meat products absent 

See ie aoe recast hk nak scebvelsaiucdbaveneundvSucasiventse 516 

Payment of money to induce sales of meat products ................. 516 

Prmennen ah mma wi oasis. «sissssenscsnsisiesessssisss.<tesneseiiviens. 543 
PURCHASE PRICE 

Cease and desist from failing to pay when due ..... , ....., 680, 548 
RATES AND CHARGES 

Continuation of, publication not necessary ........................000.. 540 

PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

ANTECEDENT BREACH 

I or ca cecan gi basivaubennseGndovesavadieceaslsseoracen 571 
CONTRACT 

SI or co lost can sunt esaeonss oon thaserepevainataes sanivahecenvanveanoted oes: 566 

Delivery “first part of week as truck available” ........................ 580 

I I iis seis hacanixs ch ies snncsshnsiepigsaiabbbines 580 
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Perishable Agricultural Commodities Act, 1930—Cont. 


DAMAGES 
I CIO cc csicsinsepecprersnrcovvinrnscrvcicccsrnnven eonitesca IU ——— 
Encidental damangoew awarded ..............:cccisccises..cess.ccessiscesscdsicensnss 580 
MN grab eet ee eel cies eéniscesvinsvenonesneovecess seteebateeeiat en 
Resulting from rejection ..................00.00. os Sra 580 
DISMISSAL 
Rescission, antecedent breach not established ......... ee Ai 571 


FAILURE TO PAY (disciplinary) 


IEEE festa dackils, cisinas dn anddemicsnacneceiummnnneennt 558 
Mawonndian: GE Ne! 5.45. UNS RS aay Oe 
F.O.B. 
Agreement for handling on consignment, established 561 
“Open invoice” not extablished .............:..ccccscssssssssssosscssssseseenees 561 
Protection agreement not established ............. seadesaerisene 561 
Te Ti TRIN oi osicssssccssccacicccscesscescescssesi eer sreese 575 
Rescission, antecedent breach not established ................... 571 


INTERIM ORDER 


Pending second tender of payment ...................... ie 575 
JURISDICTION 

I 2 5 su chs aichcuczuespaavoiansicenplaavieoeaiiees sevestianta io 8 
LICENSE 

Revocation of, for failure to pay ....................00.... ; 558 


RECONSIDERATION (disciplinary) 


After default, denied ..... Biase SeacchcigusMabckesaaces tee : 560 

Collateral consequences . aes eS a a 560 
REJECTION 

BP Gy ID TINO wivieesicsiccecese casccscsecacoonsssdszsrinavns iueen 580 

Te I I sii vissisicisers xs saveceadesccondesintiaeteseceven ee 


REOPENING (disciplinary) 
I I oii csi ons sccicsotrenivevcccinrencemasiicneaciebaliomaudee 560 
I CN ass <arsii evadaccssnnciecains nase em 560 
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Perishable Agricultural Commodities Act, 1930—Cont. 


REPEATED AND FLAGRANT VIOLATIONS 
I ee 


Revocation of license, for failure to Pay ............:cccsesseesscsenees 558 
RESCISSION 

Antecedent breach not established .....00..0......ccccccssseseeeeeeeeeeeees 571 

a eae acs rn cv puss ond dod testo aa wave eae Nabuagiiasas cae 571 


STAY ORDER VACATED (disciplinary) 
Reconsideration and reopening after default, denied .................. 560 
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